TOWN OF CUTLER BAY

Mayor Paul S. Vrooman Town Attorney Mitchell Bierman
Vice Mayor Edward P. MacDougall Town Attorney Chad Friedman
Councilmember Timothy J. Meerbott Town Clerk Erika Santamaria
Councilmember Ernest N. Sochin Town Manager Steven Alexander

Councilmember Peggy R. Bell

This meeting is open to the public. In accordance with the Americans with Disabilities Act of 1990, persons needing
special accommodation, a sign language interpreter or hearing impaired to participate in this proceeding should contact
the Town Clerk at (305) 234-4262 for assistance no later than four days prior to the meeting.

TOWN COUNCIL MEETING AGENDA - REVISED
Wednesday, June 16, 2010, 7:00 p.m.
South Dade Regional Library
10750 SW 211" Street,
Cutler Bay, Florida 33189
1. CALL TO ORDER, ROLL CALL, and PLEDGE OF ALLEGIANCE
2. PROCLAMATIONS, AWARDS, PRESENTATIONS
A. Presentation — Chief Judge Joel H. Brown

B. Presentation — Nestor Caballero of Alberni, Caballero and Company

3. APPROVAL OF MINUTES

A. Regular Council Meeting — May 26, 2010 TAB 1

4, REPORTS
A. TOWN MANAGER’S REPORT
B. TOWN ATTORNEY’S REPORT
C. BOARD/COMMITTEE REPORTS AND COUNCIL ANNOUNCEMENTS

5. CONSENT AGENDA
ANY ITEMS SHALL BE REMOVED FROM THE CONSENT AGENDA FOR DISCUSSION OR SEPARATE VOTE IF REQUESTED OR
PULLED BY A COUNCILMEMBER OR THE TOWN MANAGER.

A. A RESOLUTION OF THE MAYOR AND TOWN COUNCIL OF THE TOWN OF TAB 2

CUTLER BAY, FLORIDA REQUESTING THE TOWN MANAGER TO POST A
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MONTHLY REPORT OF THE TOWN’S CHECK REGISTRY, INCLUDING BUT NOT
LIMITED TO ALL TOWN REVENUES AND EXPENDITURES ON THE WEBSITE
FOR PUBLIC ACCESS; REQUESTING THAT THIS INFORMATION BE PROVIDED
IN THE FUTURE ON A MONTHLY BASIS; AND PROVIDING AN EFFECTIVE
DATE. (MVACDOUGALL)

A RESOLUTION OF THE MAYOR AND TOWN COUNCIL OF THE TOWN OF
CUTLER BAY, FLORIDA, AMENDING THE INTERLOCAL AGREEMENT BETWEEN
THE TOWN AND MIAMI-DADE TRANSIT AGENCY FOR FEDERAL FUNDING
ADOPTED BY TOWN RESOLUTION NUMBER 09-42; MODIFYING THE
PROPOSED USE OF THE FUNDING IN ORDER TO PERMIT THE PURCHASE OF A
CIRCULATOR-TYPE MINI-BUS; AUTHORIZING THE TOWN MANAGER TO
EXECUTE THE AGREEMENT AND ALL FUTURE FORMS AND AGREEMENTS
REQUIRED FOR THE PROGRAM; AND PROVIDING FOR AN EFFECTIVE DATE.

A RESOLUTION OF THE MAYOR AND TOWN COUNCIL OF THE TOWN OF
CUTLER BAY, FLORIDA, AUTHORIZING THE TOWN MANAGER TO ISSUE A
PURCHASE ORDER TO MARLIN ENGINEERING, INC. TO PROVIDE
CONSTRUCTION PHASE SERVICES FOR THE SW 208 STREET ROADWAY AND
RESURFACING IMPROVEMENT PROJECT; AND PROVIDING AN EFFECTIVE
DATE.

A RESOLUTION OF THE MAYOR AND TOWN COUNCIL OF THE TOWN OF
CUTLER BAY, FLORIDA, APPROVING THE AGREEMENT WITH GENERAL
ASPHALT COMPANY, INC. FOR THE SW 208 STREET ROADWAY AND
RESURFACING IMPROVEMENTS; AUTHORIZING THE TOWN MANAGER TO
ENTER INTO THIS AGREEMENT; AND PROVIDING FOR AN EFFECTIVE DATE.

A RESOLUTION OF THE MAYOR AND TOWN COUNCIL OF THE TOWN OF
CUTLER BAY, FLORIDA AUTHORIZING THE TOWN MANAGER TO WAIVE
PERMITTING FEES FOR HOME REPAIRS FOR CUTLER BAY RESIDENT DOTTY
HUDSON BY ALLOCATING FUNDS FROM THE 2009/2010 FISCAL YEAR
BUDGET FOR THE PAYMENT OF PERMIT FEES; AND PROVIDING FOR AN
EFFECTIVE DATE. (MEERBOTT)

A RESOLUTION OF THE MAYOR AND TOWN COUNCIL OF THE TOWN OF
CUTLER BAY, FLORIDA AUTHORIZING THE TOWN MANAGER TO WAIVE
PERMITTING FEES FOR THE INSTALLATION OF A POOL FENCE FOR CUTLER
BAY RESIDENT AND POLICE OFFICER JODY WRIGHT AND DONATE FUNDS
FROM THE 2009/2010 FISCAL YEAR BUDGET FOR THE PAYMENT OF PERMIT
FEES; AND PROVIDING FOR AN EFFECTIVE DATE. (MEERBOTT)

QUASI-JUDICIAL HEARINGS (PUBLIC HEARING REQUIRED)
ALL PERSONS ADDRESSING THE TOWN COUNCIL SHALL BE SWORN-IN PRIOR TO GIVING TESTIMONY AND MAY BE
SUBJECT TO CROSS EXAMINATION. ALL PERSONS ADDRESSING THE TOWN COUNCIL SHALL STATE THEIR NAME AND
ADDRESS FOR THE RECORD.
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7.

8.

9.

A RESOLUTION OF THE MAYOR AND TOWN COUNCIL OF THE TOWN OF
CUTLER BAY, FLORIDA, APPROVING A HEIGHT VARIANCE FOR AN OUT
PARCEL ON THE PROPERTY LOCATED AT 20505 SOUTH DIXIE HIGHWAY TO
PERMIT A ONE STORY BUILDING WHERE A MINIMUM SIX STORIES IS
REQUIRED; AND PROVIDING FOR AN EFFECTIVE DATE.

A RESOLUTION OF THE MAYOR AND TOWN COUNCIL OF THE TOWN OF
CUTLER BAY, FLORIDA, APPROVING A VARIANCE FROM SECTION 33-284.86
(B)(1)(A) FOR AN OUT PARCEL ON THE PROPERTY LOCATED AT 20505
SOUTH DIXIE HIGHWAY TO PERMIT A BUILDING TO NOT BE DIRECTLY
ACCESSIBLE FROM A STREET FRONTAGE; AND PROVIDING FOR AN
EFFECTIVE DATE.

A RESOLUTION OF THE MAYOR AND TOWN COUNCIL OF THE TOWN OF
CUTLER BAY, FLORIDA, APPROVING A VARIANCE FROM SECTION 33-284.86
(B)(1)(B) FOR AN OUT PARCEL ON THE PROPERTY LOCATED AT 20505
SOUTH DIXIE HIGHWAY RELATING TO THE CLEAR GLAZED AREA OF THE
FACADE OF THE BUILDING; AND PROVIDING FOR AN EFFECTIVE DATE.

ORDINANCES FOR FIRST READING (PUBLIC HEARING NOT REQUIRED)

A.

ORDINANCES FOR FIRST READING OR RESOLUTIONS REQUIRING A PUBLIC HEARING

AN ORDINANCE OF THE MAYOR AND TOWN COUNCIL OF THE TOWN OF
CUTLER BAY, FLORIDA, AUTHORIZING THE TOWN MANAGER, IN
ACCORDANCE WITH SECTION 4.3(7) OF THE TOWN CHARTER, TO ENTER
INTO LEASES BY ADMINISTRATIVE ACTION FOR THE PROPERTY LOCATED AT
10720 CARIBBEAN BOULEVARD AND THE PROPERTY IMMEDIATELY SOUTH
OF THIS PROPERTY; AND PROVIDING FOR AN EFFECTIVE DATE.

AN ORDINANCE OF THE MAYOR AND TOWN COUNCIL OF THE TOWN OF
CUTLER BAY, FLORIDA, AUTHORIZING THE TOWN MANAGER, IN
ACCORDANCE WITH SECTION 4.3(7) OF THE TOWN CHARTER, TO ENTER
INTO LEASES OF TOWN OWNED PARK LAND BY ADMINISTRATIVE ACTION;
APPROVING THE SITE LEASE AGREEMENT BETWEEN THE TOWN AND T-
MOBILE SOUTH LLC, A DELAWARE LIMITED LIABILITY COMPANY, TO PLACE
A TELECOMMUNICATIONS TOWER DESIGNED AS A FLAG POLE, WIRELESS
ANTENNA AND GROUND EQUIPMENT ON TOWN-OWNED PROPERTY
LOCATED AT 10100 SW 200" STREET (A/K/A CUTLER RIDGE PARK),
PROVIDING FOR THE AUTHORIZATION OF THE TOWN MANAGER TO ENTER
INTO THIS AGREEMENT; AND PROVIDING FOR AN EFFECTIVE DATE.

ORDINANCES FOR SECOND READING (PUBLIC HEARING REQUIRED)
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AN ORDINANCE OF THE MAYOR AND TOWN COUNCIL OF THE TOWN OF
CUTLER BAY, FLORIDA, CREATING GENERAL REGULATIONS AND
PROCEDURES RELATING TO TOWN ADVISORY BOARDS; PROVIDING THAT
THESE GENERAL REGULATIONS AND PROCEDURES SHALL APPLY TO ALL
EXISTING BOARDS AS WELL AS THOSE BOARDS ESTABLISHED IN THE
FUTURE; AND PROVIDING FOR AN EFFECTIVE DATE. (VROOMAN)

AN ORDINANCE OF THE MAYOR AND TOWN COUNCIL OF THE TOWN OF
CUTLER BAY, FLORIDA, REPEALING THE EXISTING CHAPTER 8B
“EMERGENCY MANAGEMENT”; CREATING A NEW CHAPTER 8B ENTITLED
“EMERGENCY MANAGEMENT” RELATING TO THE CREATION OF POLICIES
AND PROCEDURES IN THE CASE OF TOWN EMERGENCIES; PROVIDING FOR
SEVERABILITY; PROVIDING FOR INCLUSION IN THE CODE; PROVIDING FOR
AN EFFECTIVE DATE.

10. PUBLIC COMMENTS
THE PRESIDING OFFICER SHALL HAVE THE DISCRETION TO LIMIT THE LENGTH OF PUBLIC COMMENTS IN THE INTEREST OF
TIME IN ORDER TO ALLOW ALL PERSONS WHO WISH TO SPEAK AN OPPORTUNITY TO DO SO.

11. MAYOR AND COUNCIL COMMENTS

12. OTHER BUSINESS

13. ADJOURNMENT

A.

Code Compliance Hearing

Monday, June 28th at 10:00 a.m., Town Hall, 10720 Caribbean Blvd., Suite 105

Old Cutler Roadway Improvements - 2nd Public Information Meeting

TAB 11

TAB 12

Monday, June 28th at 6:00 p.m., South Dade Regional Library, 10750 SW 211th ST

Whispering Pines July 4% Celebration

Sunday, July 4™ at 9:00 a.m., Whispering Pines Park, SW 88" CT & Ridgeland Dr.

Community Fireworks Display
Sunday, July 4™ at 9:00 p.m., Black Point Marina & Park, 24775 SW 87" Ave.

Council Meeting
Wednesday, July 21, 2010, at 7:00 p.m. at South Dade Regional Library,
10750 SW 211th ST

PURSUANT TO FLORIDA STATUTES 286.0105, THE TOWN HEREBY ADVISES THE PUBLIC THAT IF A PERSON DECIDES TO APPEAL ANY DECISION MADE BY THIS COUNCIL WITH
RESPECT TO ANY MATTER CONSIDERED AT ITS MEETING OR HEARING, HE OR SHE WILL NEED A RECORD OF THE PROCEEDINGS, AND THAT FOR SUCH PURPOSE, THE
AFFECTED PERSON MAY NEED TO ENSURE THAT VERBATIM RECORD OF THE PROCEECING IS MADE, WHICH RECORD INCLUDES THE TESTIMONY AND EVIDENCE UPON
WHICH THE APPEAL IS TO BE BASED THIS NOTICE DOES NOT CONSTITUTE CONSENT BY THE TOWN FOR THE INTRODUCTION OR ADMISSION OF OTHERWISE INADMISSIBLE
OR IRRELEVANT EVIDENCE, NOR DOES IT AUTHORIZE CHALLENGES OR APPEALS NOT OTHERWISE ALLOWED BY LAW.
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TOWN OF CUTLER BAY
TOWN COUNCIL MEETING
MINUTES
Wednesday, May 26, 7:00 p.m.
South Dade Regional Library
10710 SW 211" Street, 2™ Floor
Cutler Bay, Florida 33189

1. CALL TO ORDER/ROLL CALL OF MEMBERS: The meeting was called to order by the mayor
at 7:03 PM. Present were the following:

Councilmember Peggy R. Bell
Councilmember Timothy J. Meerbott
Councilmember Ernest N. Sochin
Vice Mayor Edward P. MacDougall
Mayor Paul S. Vrooman

Town Attorney Mitchell Bierman

Town Clerk Erika Santamaria

Assistant to the Town Clerk Erin O’Donnell
Town Manager Steven J. Alexander

Mayor Vrooman led the Pledge of Allegiance.
2. PROCLAMATIONS, AWARDS, PRESENTATIONS: There were none at this time.
3. APPROVAL OF MINUTES:

A. Councilmember Meerbott made a motion approving the minutes of the regular
council meeting on April 28, 2010. The motion was seconded by Councilmember Bell and adopted
by a 5-0 voice vote. The vote was as follows: Councilmembers Bell, Meerbott, Sochin, Vice Mayor
MacDougall, Mayor Vrooman voting Yes.

4. REPORTS
A. TOWN MANAGER’S REPORT:

The town manager reported on the recent and upcoming training sessions of staff including CPR,
sexual harassment, and customer service training. He reported on several commendations for the
town’s police department in recent burglaries. He also reported on several Public Works on-going
projects within the town as well and reported a large turnout for the first meeting for Old Cutler
Roadway improvements. The town manager introduced Ramon Castella, a representative from
C3TS for the OIld Cutler Roadway improvements project who then informed the public on several
ways to contact the Town should they be unable to attend the public information meeting. He also
stated that tentatively there will be a second public information meeting scheduled for June 28"
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The town manager also took this time to announce that items 6 A, B, and C, have been deferred
from the Quasi-Judicial Hearings until the next council meeting which is scheduled for June 16th.
The titles are as follows:

A. A RESOLUTION OF THE MAYOR AND TOWN COUNCIL OF THE TOWN OF
CUTLER BAY, FLORIDA, APPROVING A HEIGHT VARIANCE FOR AN OUT
PARCEL ON THE PROPERTY LOCATED AT 20505 SOUTH DIXIE HIGHWAY TO
PERMIT A ONE STORY BUILDING WHERE A MINIMUM SIX STORIES IS
REQUIRED; AND PROVIDING FOR AN EFFECTIVE DATE.

B. A RESOLUTION OF THE MAYOR AND TOWN COUNCIL OF THE TOWN OF
CUTLER BAY, FLORIDA, APPROVING A VARIANCE FROM SECTION 33-
284.86 (B)(1)(A) FOR AN OUT PARCEL ON THE PROPERTY LOCATED AT
20505 SOUTH DIXIE HIGHWAY TO PERMIT A BUILDING TO NOT BE
DIRECTLY ACCESSIBLE FROM A STREET FRONTAGE; AND PROVIDING FOR
AN EFFECTIVE DATE.

C. A RESOLUTION OF THE MAYOR AND TOWN COUNCIL OF THE TOWN OF
CUTLER BAY, FLORIDA, APPROVING A VARIANCE FROM SECTION 33-
284.86 (B)(1)(B) FOR AN OUT PARCEL ON THE PROPERTY LOCATED AT
20505 SOUTH DIXIE HIGHWAY RELATING TO THE CLEAR GLAZED AREA OF
THE FACADE OF THE BUILDING; AND PROVIDING FOR AN EFFECTIVE DATE.

Councilmember Meerbott made a motion to defer these items to the next regularly scheduled
council meeting. The motion was seconded by Vice Mayor MacDougall and was adopted by
unanimous voice vote. The vote was as follows: Councilmembers Bell, Meerbott, Sochin, Vice
Mayor MacDougall, Mayor Vrooman voting Yes.

B. TOWN ATTORNEY’S REPORT:

The town attorney informed the Town Council that red light enforcement legislation was passed as
a state statute. The town is required to make any necessary changes in the current contract with
the vendor.

C. BOARD AND COMMITTEE REPORTS, COUNCIL ANNOUNCEMENTS

Member Meerbott gave a brief overview of the town council’s trip to Atlanta for the CNU 18
Conference. He shared his experience and hopes the knowledge they learned will involve positive
outcomes for the town’s future.

Councilmember Sochin reported that he has met with the Charter High School Committee which is
progressing well and he is impressed by the informative speakers they have had thus far. He and
Chair Alvarez will be visiting neighboring charter schools and reports to the Council should be
coming soon. He also expressed his thanks to Ralph Casals, Public Works Director for his prompt
attention to additional signage for Cutler Ridge Park.
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Mayor Vrooman reported that he was happy to see that the pothole on Old Cutler Road has been
filled.

5. CONSENT AGENDA:

A. A RESOLUTION OF THE MAYOR AND TOWN COUNCIL OF THE TOWN OF
CUTLER BAY, FLORIDA ESTABLISHING THE 2010 COMMUNITY-WIDE
GARAGE SALE DATES PURSUANT TO ORDINANCE 10-02; AND PROVIDING
FOR AN EFFECTIVE DATE. (BELL)

B. A RESOLUTION OF THE MAYOR AND TOWN COUNCIL OF THE TOWN OF
CUTLER BAY, FLORIDA, RELATING TO CONTRACTS, AUTHORIZING THE TOWN
MANAGER TO ENTER INTO AN AGREEMENT WITH SYMBIONT SERVICE
CORPORATION FOR THE INSTALLATION OF A GEOTHERMAL POOL HEATING
SYSTEM AT CUTLER RIDGE POOL IN AN AMOUNT NOT TO EXCEED
$70,257.00; AND PROVIDING AN EFFECTIVE DATE.

C. A RESOLUTION OF THE MAYOR AND TOWN COUNCIL OF THE TOWN OF
CUTLER BAY, FLORIDA URGING MIAMI-DADE COUNTY PUBLIC WORKS
DEPARTMENT TO CONDUCT A TRAFFIC STUDY OF THE CORRIDOR THAT
CONSISTS OF SW 216" ST BETWEEN SW 107" AVE AND OLD CUTLER
ROAD TO INCREASE THE SPEED LIMIT WITHIN THE AFOREMENTIONED
CORRIDOR; AND PROVIDING FOR AN EFFECTIVE DATE. (MEERBOTT)

Vice Mayor MacDougall pulled Item D and the town manager pulled Item E from the Consent
Agenda for discussion.

Councilmember Sochin made a motion to approve the Consent Agenda as amended with ltems D
and E pulled for discussion. The motion was seconded by Councilmember Meerbott and Resolution
10-24 through 10-26 were adopted by 5-0 voice vote. The vote was as follows: Councilmembers
Bell, Meerbott, Sochin, Vice Mayor MacDougall, Mayor Vrooman voting Yes.

The assistant to the town clerk read the following add-on resolution by title:

D. A RESOLUTION OF THE MAYOR AND TOWN COUNCIL OF THE TOWN OF
CUTLER BAY, FLORIDA, ESTABLISHING THE SOUTH DADE GREEN CORRIDOR
DISTRICT; AUTHORIZING THE TOWN MANAGER AND TOWN ATTORNEY TO
TAKE ANY AND ALL STEPS NECESSARY TO ESTABLISH THIS DISTRICT AS
AUTHORIZED BY SECTION 163.08, FLORIDA STATUTES; FURTHER
AUTHORIZING THE TOWN MANAGER AND TOWN ATTORNEY TO
NEGOTIATE AN INTERLOCAL AGREEMENT WITH OTHER LOCAL
GOVERNMENTS TO PARTNER WITH THE TOWN IN THIS DISTRICT;
PROVIDING FOR TRANSMITTAL; AND PROVIDING FOR AN EFFECTIVE DATE.
(VROOMAN)
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Mayor Vrooman addressed the importance of the new Florida statute recently signed by Governor
Crist and its origins from the Town.

Vice Mayor MacDougall made a motion to approve the resolution. The motion was seconded by
Councilmember Sochin and Resolution 10-27 was adopted by unanimous voice vote. The vote was
as follows: Councilmembers Bell, Meerbott, Sochin, Vice Mayor MacDougall and Mayor Vrooman
voting Yes.

The assistant to the town clerk read the following add-on resolution by title:

E. A RESOLUTION OF THE MAYOR AND TOWN COUNCIL OF THE TOWN OF
CUTLER BAY, FLORIDA, APPROVING THE TD BANK, N.A., FINANCING TERMS,
ATTACHED AS EXHIBIT “A,” FOR THE FINANCING OF THE PURCHASE OF THE
PROPERTY LOCATED AT 10720 CARIBBEAN BOULEVARD AND THE PROPERTY
IMMEDIATELY SOUTH OF THIS PROPERTY; AUTHORIZING THE TOWN
MANAGER TO EXECUTE LOAN DOCUMENTS, CONTRACTS, OR OTHER
INSTRUMENTS CONSISTENT WITH THESE FINANCING TERMS; WAIVING
COMPETITIVE BIDDING DUE TO IT NOT BEING ADVANTAGEOUS AND
IMPRACTICABILITY; PROVIDING FOR AWARD OF LOANS BY NEGOTIATED
SALE; PROVIDING FOR DESIGNATION OF LOANS AS BANK QUALIFIED; AND
PROVIDING FOR AN EFFECTIVE DATE.

The town manager provided clarification for the town council and updated them on any changes
since the last workshop on this item. The town manager recognized and thanked Councilmember
Bell for her suggestion of purchasing the vacant lot just south of Tower 2. He stated that this could
potential become a Town community center for all to enjoy. Finance Director Robert Daddario also
further clarified the terms of financing and answered the council’s questions.

Councilmember Sochin made a motion to approve the resolution with a 5 year call option rate and
a 10 year fixed rate on the land parcel south of the building. The motion was seconded by
Councilmember Meerbott and Resolution 10-28 was adopted by unanimous voice vote. The vote
was as follows: Councilmembers Bell, Meerbott, Sochin, Vice Mayor MacDougall and Mayor
Vrooman voting Yes.

6. QUASI-JUDICIAL HEARINGS (PUBLIC HEARING REQUIRED)

ALL PERSONS ADDRESSING THE TOWN COUNCIL SHALL BE SWORN-IN PRIOR TO GIVING TESTIMONY AND MAY BE SUBJECT TO CROSS
EXAMINATION. ALL PERSONS ADDRESSING THE TOWN COUNCIL SHALL STATE THEIR NAME AND ADDRESS FOR THE RECORD.

7. ORDINANCES FOR FIRST READING (PUBLIC HEARING NOT REQUIRED)
The assistant to the town clerk read the following ordinance by title:

A. AN ORDINANCE OF THE MAYOR AND TOWN COUNCIL OF THE TOWN OF
CUTLER BAY, FLORIDA, CREATING GENERAL REGULATIONS AND
PROCEDURES RELATING TO TOWN ADVISORY BOARDS; PROVIDING THAT
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THESE GENERAL REGULATIONS AND PROCEDURES SHALL APPLY TO ALL
EXISTING BOARDS AS WELL AS THOSE BOARDS ESTABLISHED IN THE
FUTURE; AND PROVIDING FOR AN EFFECTIVE DATE. (VROOMAN)

The mayor provided a brief background on the intent of the ordinance. Members of the council
wanted some revisions to terms and rotation sequence, but it was advised that the members
express their changes to the attorney or town manager before second reading..

Councilmember Sochin made a motion to approve the ordinance on first reading. The motion was
seconded by Vice Mayor MacDougall and the ordinance passed with a 5-0 roll call vote. The vote
was as follows: Councilmembers Bell, Meerbott, Sochin, Vice Mayor MacDougall and Mayor
Vrooman voting Yes.

The assistant to the town clerk read the following ordinance by title:

B. AN ORDINANCE OF THE MAYOR AND TOWN COUNCIL OF THE TOWN OF
CUTLER BAY, FLORIDA, REPEALING THE EXISTING CHAPTER 8B
“EMERGENCY MANAGEMENT”; CREATING A NEW CHAPTER 8B ENTITLED
“EMERGENCY MANAGEMENT” RELATING TO THE CREATION OF POLICIES
AND PROCEDURES IN THE CASE OF TOWN EMERGENCIES; PROVIDING FOR
SEVERABILITY; PROVIDING FOR INCLUSION IN THE CODE; PROVIDING FOR
AN EFFECTIVE DATE.

The town manager provided clarification on the ordinance.

Councilmember Meerbott made a motion to approve the ordinance on first reading. The motion
was seconded by Councilmember Bell and the ordinance passed with a 5-0 roll call vote. The vote
was as follows: Councilmembers Bell, Meerbott, Sochin, Vice Mayor MacDougall and Mayor
Vrooman voting Yes.

8. ORDINANCES FOR FIRST READING OR RESOLUTIONS REQUIRING A PUBLIC HEARING
The assistant to the town clerk read the following ordinance by title:

A. A RESOLUTION OF THE MAYOR AND TOWN COUNCIL OF THE TOWN OF
CUTLER BAY, FLORIDA, PROVIDING LIMITED APPROVAL OF THE ISSUANCE
BY THE ALACHUA COUNTY HEALTH FACILITIES AUTHORITY (THE
"AUTHORITY") OF ITS HEALTH FACILITIES REVENUE BONDS (EAST RIDGE
RETIREMENT VILLAGE, INC. PROJECT) IN ONE OR MORE SERIES AND IN AN
AGGREGATE PRINCIPAL AMOUNT NOT TO EXCEED $60,000,000; THE
PROCEEDS FROM THE SALE OF THE BONDS WILL BE USED PRINCIPALLY TO
FINANCE AND REFINANCE CERTAIN CAPITAL IMPROVEMENTS FOR EAST
RIDGE RETIREMENT VILLAGE, INC. LOCATED IN THE TOWN; AND
PROVIDING AN EFFECTIVE DATE.
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The town attorney explained to the town council that with passing this ordinance, it would not
affect the town’s budget or require involvement in any way. It is simply a requirement of the
application process for East Ridge Retirement Village.

The mayor opened the public hearing. There were no speakers.

Councilmember Meerbott made a motion to approve the resolution. The motion was seconded by
Councilmember Bell and the ordinance passed with a 5-0 roll call vote. The vote was as follows:
Councilmembers Bell, Meerbott, Sochin, Vice Mayor MacDougall and Mayor Vrooman voting Yes.

9. ORDINANCES FOR SECOND READING (PUBLIC HEARING REQUIRED): None at this time.

10. PUBLIC COMMENTS

THE PRESIDING OFFICER SHALL HAVE THE DISCRETION TO LIMIT THE LENGTH OF PUBLIC COMMENTS IN THE INTEREST OF TIME IN
ORDER TO ALLOW ALL PERSONS WHO WISH TO SPEAK AN OPPORTUNITY TO DO SO.

The following individuals spoke: Freddy Ambrose, 19310 Bel Aire Drive.
11. MAYOR AND COUNCIL COMMENTS:

Councilmember Bell reported that Army Staff Sgt. Amicar H. Gonzalez, a Cutler Bay resident, was
killed in Irag on May 21 and would like for council to attend memorial services for him.

Councilmember Meerbott informed town citizens about the 5" National Dump the Pump Day on
June 17 encouraging residents to try public transportation for one day.

Vice Mayor MacDougall applauded the town clerk on her way to update the town’s Municode
software without high expenses. He inquired about the status of traffic signals to be installed in
school zones. He inquired also about the status of Gas Tax funds to help offset the costs of said
lights.

Mayor Vrooman invited Florida Representative Dwight Bullard to speak to citizens and the council
and inform them of current service offerings in their office.

12, OTHER BUSINESS: None at this time.
13. ADJOURNMENT
The next council meeting will be held on June 16, 2010 at South Dade Regional Library.

The meeting was officially adjourned at 8:40 P.M.

Town of Cutler Bay
Minutes of Council Meeting of May 26, 2010
Page 6 of 7



Respectfully submitted:

Erin O’Donnell
Assistant to the Town Clerk

Adopted by the Town Council on
this 16" day of June, 2010.

Paul S. Vrooman, Mayor

PURSUANT TO FLORIDA STATUTES 286.0105, THE TOWN HEREBY ADVISES THE PUBLIC THAT IF A PERSON DECIDES TO APPEAL ANY DECISION MADE
BY THIS COUNCIL WITH RESPECT TO ANY MATTER CONSIDERED AT ITS MEETING OR HEARING, HE OR SHE WILL NEED A RECORD OF THE
PROCEEDINGS, AND THAT FOR SUCH PURPOSE, THE AFFECTED PERSON MAY NEED TO ENSURE THAT VERBATIM RECORD OF THE PROCEECING IS
MADE, WHICH RECORD INCLUDES THE TESTIMONY AND EVIDENCE UPON WHICH THE APPEAL IS TO BE BASED THIS NOTICE DOES NOT CONSTITUTE
CONSENT BY THE TOWN FOR THE INTRODUCTION OR ADMISSION OF OTHERWISE INADMISSIBLE OR IRRELEVANT EVIDENCE, NOR DOES IT
AUTHORIZE CHALLENGES OR APPEALS NOT OTHERWISE ALLOWED BY LAW.
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RESOLUTION 10-

A RESOLUTION OF THE MAYOR AND TOWN COUNCIL
OF THE TOWN OF CUTLER BAY, FLORIDA
REQUESTING THE TOWN MANAGER TO POST A
MONTHLY REPORT OF THE TOWN’'S CHECK
REGISTRY, INCLUDING BUT NOT LIMITED TO ALL
TOWN REVENUES AND EXPENDITURES ON THE
WEBSITE FOR PUBLIC ACCESS; REQUESTING THAT
THIS INFORMATION BE PROVIDED IN THE FUTURE
ON A MONTHLY BASIS; AND PROVIDING AN
EFFECTIVE DATE.

WHEREAS, it is the desire of the Town Council of the Town of Cutler Bay (the
“Town”) to increase transparency with regard to the Town'’ s revenues, expenditures and financial
documents; and

WHEREAS, the Town Council recognizes the need to embrace and fully utilize
technological improvements to keep the Town on the cutting edge of government innovation;
and

WHEREAS, the Town has aready taken substantial steps to increase transparency by
making financial documents and budgets available to the public through the Town’s website; and

WHEREAS, the Town's existing website will allow the public to access, download
information on the Town's check registry, quarterly reports, proposed and final budgets, at no
cost to the taxpayer; and

WHEREAS, the Town finds that this Resolution will promote the health, safety and
welfare of the Town.

NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND TOWN
COUNCIL OF THE TOWN OF CUTLER BAY, FLORIDA, AS FOLLOWS:

Section 1. Recitals. The above recitals are true and correct and are incorporated herein
by this reference.

Section 2. Approval and Authorization. The Town Council approves the electronic
posting of the contents of the Town's check registry on the Town’s official website. The posting
shall include, but not be limited to, the following items: checks, petty cash payment, credit card
transactions, reimbursement, payments for professional service, purchase orders, grants, bond
payments, loan payments, lease payments, contracts and subcontracts. The Town Council
further authorizes the Town Manager to begin posting this information as soon as it is feasible to
do so.




Section 3. Effective Date. This resolution shall take effect immediately upon
adoption.

PASSED and ADOPTED this day of , 2010.

PAUL S. VROOMAN, Mayor

Attest:

ERIKA GONZALEZ-SANTAMARIA, CMC
Town Clerk

APPROVED ASTO FORM AND
LEGAL SUFFICIENCY FOR THE
SOLE USE OF THE TOWN OF CUTLER BAY::

WEISS SEROTA HELFMAN PASTORIZA
COLE & BONISKE, P.A.
Town Attorney

Moved By:
Seconded By:

FINAL VOTE AT ADOPTION:
Mayor Paul S. Vrooman

Vice Mayor Edward P. MacDougall
Councilmember Peggy R. Bell
Councilmember Timothy J. Meerbott

Councilmember Ernest N. Sochin
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Office of the Town Manager

Steven J. Alexander
Town Manager

MEMORANDUM

To: Honorable Mayor and Councilmembers
From: Steven J. Alexander, Town Manager
Date: June 16, 2010

Re: Resolution Authorizing the Execution of an Interlocal Agreement Between the Town
and Miami-Dade Transit Agency for the Operation of a Town Circulator Bus Service

REQUEST
A RESOLUTION OF THE MAYOR AND TOWN COUNCIL OF THE TOWN OF CUTLER BAY, FLORIDA,

APPROVING THE INTERLOCAL AGREEMENT BETWEEN THE TOWN OF CUTLER BAY AND THE
MIAMI-DADE COUNTY TRANSIT AGENCY FOR MUNICIPAL CIRCULATOR BUS SERVICES;
AUTHORIZING THE TOWN MANAGER TO EXECUTE THE AGREEMENT AND ALL FUTURE FORMS
AND AGREEMENTS REQUIRED FOR THE PROGRAM; AND PROVIDING AN EFFECTIVE DATE.

BACKGROUND AND ANALYSIS

As previously discussed with the Town Council, attached is the proposed Interlocal Agreement
(“Agreement”) between Miami-Dade County Transit Agency (“MDT”). This Agreement will allow
the Town to contract with MDT to perform the necessary daily operation and Federal reporting
requirements, of the Town’s new municipal circulator bus service. The Agreement is a five (5)
year agreement, with two (2) two renew options each two (2) year terms.

The proposed municipal circulator’s days of service are: Monday, Wednesday, and Friday (hours
of operations: 8:00 am to 5:10 pm). Annual operating costs are $ 146,700 and will be funded
through the Town’s Transit portion of the % sales tax (People’s Transportation Plan — PTP)
subsequent to receipt by the Town. The operating costs will fund MDT’s driver, fuel,
maintenance costs, reporting requirements, and other related costs associated with the
operation of the municipal circulator service.

Town staff is recommending a minimal fair charge of twenty-five cents ($ .25), in addition any
rider can utilize MDT’s Easy Cards and/or Golden Pass. The Municipal Circulator will follow the
Town’s “familiar” Holiday Circulator Route which has been very successful in the years. One of
the most significant improvements, to the Town’s Holiday Circulator Route is, the connectivity
to MDT'’s existing bus routes within the Town and the connection to the South Dade Busway.
These proposed connections will allow Town residents to not only move within the Town but,
move within MDT’s transit system (South Dade Busway, Metro-rail, People Mover — Downtown,
etc.).
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As part of the Agreement, MDT will issue an Annual comprehensive Performance Report. This
report will study ridership data, trends, number of patrons picked-up at stops, number bus
breakdowns, logged complaints & resolutions.

Additionally, the Town’s circulator bus service will be included in all of MDT’s bus schedules,
route maps, and other promotional materials throughout the entire County.

A similar agreement has been in place with the City of Miami Beach for several years. Town
staff contacted the City and received positive feedback on their municipal circulator service,

which is operated on a daily basis by Miami-Dade County Transit Agency.

RECOMMENDATION

It is recommended that the Town Council approve the attached Resolution Authorizing the
Town Manager to Execute the Interlocal Agreement with the Miami-Dade County Transit
Agency.

10720 Caribbean Boulevard, Suite 105 - Cutler Bay, FL 33189 - 305-234-4262 - www.cutlerbay-fl.gov

TS NS TS NS TS E NTOSE T



RESOLUTION NO. 10-

A RESOLUTION OF THE MAYOR AND TOWN
COUNCIL OF THE TOWN OF CUTLER BAY,
FLORIDA, AMENDING THE INTERLOCAL
AGREEMENT BETWEEN THE TOWN AND MIAMI-
DADE TRANSIT AGENCY FOR FEDERAL FUNDING
ADOPTED BY TOWN RESOLUTION NUMBER 09-42;
MODIFYING THE PROPOSED USE OF THE
FUNDING IN ORDER TO PERMIT THE PURCHASE
OF A CIRCULATOR-TYPE MINI-BUS;
AUTHORIZING THE TOWN MANAGER TO
EXECUTE THE AGREEMENT AND ALL FUTURE
FORMS AND AGREEMENTS REQUIRED FOR THE
PROGRAM; AND PROVIDING FOR AN EFFECTIVE
DATE.

WHEREAS, the Town of Cutler Bay, Florida (the “Town”) has prepared an
interloca agreement (Exhibit “A”) with Miami-Dade Transit Agency (“MDT”) to have
certain projects within the Town funded through the American Recovery and Reinvestment
Act (the“ARRA™) of 2009, recently passed by Congress and signed by the President, to be
administered through Miami-Dade Transit Agency; and

WHEREAS, MDT must submit a single grant application to Federal Transit
Administration for the entire $69.8 million and will incorporate al of the projects from
participating municipalities within that application; and

WHEREAS, MDT is the only designated recipient of funds in Miami-Dade
County, and it will be responsible for submitting the grant application, overseeing project
management, and reporting on al of the project’s progress (inclusive of the municipalities)
through the life of the grant; and

WHEREAS, the Town is seeking to amend the origina application submitted and
adopted via Town Resolution 09-42 which would utilize the funds received to install new
bus shelters and ADA compliant sidewaks for the bus shelters with Town's portion of the
funding received by MDT; and

WHEREAS, the Town is resubmitting its application for funding to allow for the
purchase of a new circulator-type mini-bus (the “Mini-Bus’) rather than for the bus shelters
and sidewalk construction, which will instead be funded by the People’ s Transportation Plan
funding subsequent to the Town'sreceipt of such funds; and

WHEREAS, in order to ensure compliance with Federal guidelines and the ARRA,
the Mini-Bus will be purchased through Miami-Dade County’s Procurement process which
has been modified to meet all Federal requirements; and



WHEREAS, the Town Council desires to enter into the Interlocal Agreement with
MDT attached hereto as Exhibit “A” and to authorize the Town Manager or his designee to
execute al further documents and agreements necessary in order for the Town to receive
funding to purchase the Mini-Bus; and

WHEREAS, the Town finds that this Resolution will promote the health, safety
and welfare of the Town.

NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND TOWN
COUNCIL OF THE TOWN OF CUTLER BAY, FLORIDA, AS FOLLOWS:

Section 1. Recitals. The above recitals are true and correct and are
incorporated herein by this reference.

Section 2. Approval of Agreement and Authorization. The Interlocal
Agreement for the Town transit project relating to the purchase of a circulator-type mini-
bus (the “Mini-Bus’) through Miami-Dade County’s procurement process, in
substantially the form attached hereto as Exhibit “A”, is hereby approved by the Town
Council, and the Town Manager is authorized to negotiate and execute the same on
behalf of the Town. Additionally, the Town Manager is hereby authorized to sign any
and al additional agreements or documents and provide any further documentation to
state or federal authorities required in order for the Town to receive funding or other
funding from the state of Floridarelating to the purchase of the Mini-Bus.

Section 3. Effective Date. This Resolution shall take effect immediately upon
adoption.

PASSED and ADOPTED this day of , 2010.

PAUL S. VROOMAN, Mayor

Attest:

ERIKA GONZALEZ-SANTAMARIA, CMC
Town Clerk

APPROVED ASTO FORM AND LEGAL SUFFICIENCY
FOR THE SOLE USE OF THE TOWN OF CUTLER BAY:

WEISS SEROTA HELFMAN PASTORIZA
COLE & BONISKE, P.L.
Town Attorney



Moved By:
Seconded By:

FINAL VOTE AT ADOPTION:
Mayor Paul S. Vrooman

Vice Mayor Edward P. MacDougall
Councilmember Peggy R. Bell
Councilmember Timothy J. Meerbott

Councilmember Ernest S. Sochin



Interlocal Agreement
between
Miami-Dade County and the Town of Cutler Bay
for the Provision of
A Transit Circulator Route Service in Cutler Bay
to be Known as the Cutler Bay Circulator

This is an Interlocal Agreement, made and entered into the day of
, 2010, by and between Miami-Dade County, a political subdivision of the
State of Florida, hereinafter referred to as “the County”, and the Town of Cutler Bay, a
municipal corporation of the State of Florida, hereinafter referred to as “the Town”.

WITNESSETH:

WHEREAS, both the Town and the County wish to have the County to operate a
circulator route service in Cutler Bay, to be known as “The Cutler Bay Circulator” and

WHEREAS, the Cutler Bay Circulator would provide transit service to connect
commercial and recreational activity centers with the residential neighborhoods in Cutler
Bay, and would provide the advantages of small buses and low-cost fares to provide
mobility to the residents of Cutler Bay including those without personal transportation
and

WHEREAS, the Cutler Bay Circulator will provide a circulator, which maximizes
service to the community, while eliminating service duplication and waste of public
resources.

NOW, THEREFORE, IN CONSIDERATION of the mutual terms, conditions,
promises, covenants and payments hereinafter set forth, the County and the Town
agree as follows:

ARTICLE 1
DEFINITIONS

1.1 “ADA” shall mean the Americans with Disabilities Act of 1990, as amended.

1.2  “Contractor” shall mean any entity, public or private, providing public transit
services or contributing to the provision of the services described in this
Agreement under contract to the County.

1.3 “The County” shall include Miami-Dade County, the Miami-Dade Transit, the

Miami-Dade Consumer Services Department, and authorized representatives
thereof.



1.4

1.5

1.6

1.7

1.8

1.9

1.10

1.11

2.1

2.2

“The Town” shall mean the Town of Cutler Bay and authorized representatives
thereof.

“MDT” shall mean the Miami-Dade Transit and authorized representatives
thereof.

“USDOT” shall refer to the U.S. Department of Transportation, its rules and
regulations, and representatives thereof.

“Fare” for shuttle service shall mean the individual transportation fee paid by
public transit passengers, in accordance with this Agreement.

“Line-up(s)” shall refer to the event(s) when new schedules or service is
implemented by MDT in accordance with the CBA, as said term is defined in
Subsection 1.9 below.

“CBA” shall mean Collective Bargaining Agreement between the Miami-Dade
County and the Transport Workers Union Local 291.

“TWU” shall mean Transport Workers Union Local 291.

“The Cutler Bay Circulator” shall mean the Transit Circulator Route Service in
Cutler Bay, operating diesel or an alternative fuel minibus.

ARTICLE 2
GENERAL REQUIREMENTS

Compliance with Applicable Laws and Requlations. The Town and the County
and its contractors, if any, shall comply with all existing and future laws, statutes,
ordinances, codes, rules, regulations, CBA and procedural requirements,
whether federal, state, or local, which are applicable to, or in any manner affect,
the provision of the Cutler Bay Circulator service. The County shall be
responsible for ensuring compliance of its employees, contractors, agents, or
assigns with all applicable County, State, and federal requirements, including, but
not limited to, all safety, mechanical, and vehicular standards mandated by
appropriate laws, regulations, ordinances, and documents and complying
therewith.

Vehicles. Through a separate Interlocal agreement, the Town will be purchasing
two ADA compatible diesel engine buses with funding from the American
Recovery and Reinvestment Act (ARRA) that will be utilized to provide the Cutler
Bay Circulator service. The title of these buses will be transferred to the County
and those buses will be utilized solely for the provision of the Cutler Bay
Circulator Service. The vehicles shall comply with all safety, mechanical, and



2.3

2.4

2.5

2.6

vehicular standards mandated by any applicable County, State, and federal
requirements including, but not limited to, all safety, mechanical, and vehicular
standards. The vehicles shall be maintained in conformance with manufacturer’s
specifications and MDT standards. Until receipt of such new vehicles, the County
will use vehicles current in the MDT fleet

2.2.1 Vehicles shall be painted or decaled in distinctive livery, such as the
special logos, colors and designs shown in Exhibit A. The logo of the
Cutler Bay Circulator service shall be displayed on the vehicles along with
the logo or other branding being used by the County. The vehicles in this
livery shall be used for the Cutler Bay Circulator service. In circumstances
when the special-liveried buses are not available for service, standard
Metrobus minibuses may be used.

2.2.2 All vehicles will be equipped with Automatic Passenger Counters (APC).
All vehicles will be equipped with on-board surveillance equipment (voice
and video) and automated vehicle locator (AVL) systems.

Compliance with Procurement Requirements. The County and the Town agree to
comply with applicable federal and state procurement requirements, as may be
amended from time to time, when entering into contracts with third parties to fulfill
the obligations under this Agreement.

Drug-free Workplace and Testing. In accordance with the Code of Miami-Dade
County, the County, and it contractors, in any, shall continue to maintain a drug-
free workplace program including pre-employment drug testing and other
periodic drug testing for all persons holding safety-sensitive positions, as defined
by USDOT, related to transit operations. Effective upon execution of the
Agreement, the County shall require that its employees and contractors, if
applicable, comply with all applicable requirements of the USDOT regulations for
drug and alcohol testing. To the extent that any terms in this Agreement are
inconsistent with the USDOT regulation, the requirements of the USDOT shall
control.

County Representative. The County will provide service supervision for the Cutler

Bay Circulator service by assigning a Transit Operation Supervisor (TOS) to the
zone where the service will be provided; someone who will monitor the Cutler Bay
Circulator route service on the field level. The Director or his Designee shall act
as a contact person for the Town Representative. Customer service will be
provided through the County’s 311 system.

Town Representative. The Town shall designate individual(s) to act as liaison to
the County’s staff and notify the County thereof. The Town shall promptly notify
the County of any changes.




2.7

2.8

3.1

3.2

Public Coordination. The County and Town Representatives shall present
proposed modifications to the alignment, schedule and fare of the Cutler Bay
Circulator service at any forums requested by the Town. In addition, the County
Representative shall provide information on the overall performance and quality
of service of the Cutler Bay Circulator service including ridership data and trends,
number of bus breakdowns and substitutions, logged complaints and complaint
resolutions, and any other data reasonably requested by the Town. MDT will
include this information in the bi-annual reports. Public information meetings and
workshops will be conducted by both County and Town Representatives on an
as-needed basis.

Amendments or modifications. Unless provided otherwise elsewhere in this
Agreement, amendments and modifications to this Agreement must be in writing
and shall require the signatures of the County Manager and the Town Manager,
or their designees, subject to authorization by their respective Board and
Commission. Notwithstanding the foregoing, amendments to this Agreement
regarding alignments, schedules, and fares, as described in Section 2-150 (c) of
the Miami-Dade County Code, may be approved by the County Manager and the
Town Manager, subject to authorization by the Town Commission.

ARTICLE 3

THE CUTLER BAY CIRCULATOR SERVICE

Provision of the Cutler Bay Circulator Service. The County shall provide the
Cutler Bay Circulator service within the South Dade area in the Town of Cutler
Bay at the locations and according to routes as contained in Exhibit B and
schedules contained in Exhibit C. Any changes to Exhibits B or C shall be
consistent with Chapter 31 of the Code of Miami-Dade County and be effective
only upon the written consent of the County Manager and the Town Manager.
Exhibit C defines the level of service that is required under this Agreement. The
County will provide sufficient resources, including, but not limited to, buses and
drivers to maintain this level of service.

Fares. The fare for the Cutler Bay Circulator service shall be twenty-five cents
($0.25). Any proposed changes to the regular fare of $0.25 will be presented to
the Town and must be approved by the County Manager and the Town Manager,
subject to authorization by the Town Council and County Commission. Qualified
passengers shall pay no fare. MDT Easy Cards and Tickets, or identification
entiting a passenger shall be accepted to enable passengers to ride the Cutler
Bay Circulator service without paying any additional fare. The Cutler Bay
Circulator service operators shall charge as appropriate and in compliance with
County Code and applicable laws, rules and regulations. Operators will accept
Easy Cards, Easy Tickets, or cash. Transfers were discontinued in 2009;
therefore there is no transfer fare.



3.3

3.4

3.5

3.6

3.7

3.8

3.09

3.10

Connection and Coordination with Reqular Metrobus Routes. The Cutler Bay
Circulator service shall enable passengers to connect with other County
Metrobus routes at points where the routes intersect, merge, or diverge. The
Cutler Bay Circulator service operating schedules shall be coordinated with
County Metrobus service to the extent possible.

The Cutler Bay Circulator Service Shown on County Bus Schedules and Maps.
The County shall include the Cutler Bay Circulator service on the County’s
Transit Map. Such inclusion shall commence with the regular publication of the
County’s Transit Map. The County shall also provide information on the Cutler
Bay Circulator service through MDT’s routine and customary public information
dissemination processes, including its transit information telephone service and
on the transit web site.

Issuance of the Cutler Bay Circulator Service Schedules. The County shall make
available to its Metrobus, Metrorail, and Metromover passengers and potential
passengers maps and schedules of the Cutler Bay Circulator service. Such
maps and schedules shall display the logo, “Cutler Bay Circulator”, and County
branding.

Use of Logo. The County and the Town shall both approve and design a logo
uniquely identifying the Cutler Bay Circulator. In addition to the Cutler Bay
Circulator service logo and the County logo shall be applied on the vehicles as
appropriate. Such logos shall at all times be displayed on the exterior of all
vehicles and on the County’s bus stop signs at all stops served by the Cutler Bay
Circulator service.

Bus Passenger Shelters and Benches. The Town or its contractor shall install
and maintain the bus passenger shelters and/or benches at the Cutler Bay
Circulator bus stops where site conditions allow. Where shelters cannot be
installed, the Town or its contractor shall install and maintain bus passenger
benches. The County shall provide, install, and maintain bus stop signs and sign
posts at Shuttle stops along route of the Cutler Bay Circulator service. The Town
agrees that it will be the responsibility of the Town to comply with all ADA
regulations with regards to accessibility to and from bus passenger stops and
bus shelters.

Service Quality Standards. The County shall abide by its own Service Standards.

Selection of Drivers. Drivers will be provided by the County. County employees
shall bid for the Cutler Bay route in accordance with the Collective Bargaining
Agreement (CBA).

Annual Report. The County shall provide an annual comprehensive performance
report to the Town in May of each year. The report shall include ridership data
and trends, number of bus breakdowns and substitutions, logged complaints and




3.11

3.12

3.13

complaint resolutions, and any other data reasonably requested by the Town.
The County shall also provide a report in November of each year with projected
operating costs for the Cutler Bay Circulator service for the next fiscal year. The
County shall provide finalized costs in July of each year for consideration by the
Town Council as part of the Town’s annual budget preparation process.

Town Council Action. Any Cutler Bay Circulator service — related items that
require consideration and approval by the Town Council shall be submitted in
writing by the County to the Town Representative no later than sixty (60) days
prior to the specified Council meeting date. Examples of such items are the
proposed annual operating budget, and any County-proposed amendments and
modifications to this Agreement.

Route Evaluation. MDT shall analyze the route to determine if it meets MDT
Service Standards. MDT shall make the appropriate modifications to ensure the
success of the Cutler Bay Circulator. MDT shall include information on the
evaluation and modifications in the bi-annual reports in Section 2.7 and 3.10 in
this Agreement.

Transit Operation Supervisor and Customer Service Staff. The County will
provide TOS and Customer Service staff to take care of all complaints and
concerns sent directly to the County or the Town. The County representative will
be available to the Town during regular business hours.

ARTICLE 4
INSURANCE

The parties hereto acknowledge that both the County and the Town are self-
insured governmental entities subject to the limitations of Section 768.28, Florida
Statutes. The County and the Town shall maintain a fiscally sound and prudent
risk management program with regard to its obligations under this Agreement in
accordance with the provision of Section 768.28, Florida Statutes The County
and the Town shall collect and keep on file documentation of insurance of any
and all contractors contracted to provide and service or product used in
conjunction with the operation of the Cutler Bay Circulator service in any way.
The County shall further require all contractors to include the Town as a named
insured and shall provide the Town with a copy of the insurance policy purchased
by any contractor prior to the commencement of the Cutler Bay Circulator
service.



5.1

5.2

ARTICLE 5
INDEMNIFICATION

In the event the County contracts for transportation services authorized by this
Agreement, the contractor shall, in its contract with the County, be required to
indemnify and hold harmless the County and the Town, and their officers,
agents, employees and instrumentalities from any and all liability, claims,
liabilities, losses, and causes of action, including attorneys’ fees and costs of
defense which the County and the Town, and/or their respective officers,
employees, agents and instrumentalities may incur as a result of claims,
demands, suits, causes of actions or proceedings of any kind or nature arising
out of, or relating to or resulting from the provision of transportation services by
the contractor and/or its officers, employees, agents or independent contractors.
The contractor shall be required to pay all claims and losses in connection
therewith, and shall investigate and defend all claims, suits or actions of any kind
or nature in the name of the County and the Town, where applicable, including
appellate proceedings, and shall pay all costs, judgments and attorneys’ fees
which may issue thereon. The County shall require that the contract between
and the County and the contractor include a provision which states that the
contractor expressly understands and agrees that any insurance protection
required by this agreement or otherwise provided by the contractor shall in no
way limit the responsibility to indemnify, keep and save harmless and defend the
County and the Town and/or their respective officers, employees, agents or
instrumentalities as herein provided. Nothing herein shall be deemed to
indemnify the County and the Town from any liability or claim arising out of the
negligent performance of the County and the Town, and/or their respective
officers, employees, agents or instrumentalities or any other related third party.

In the event the Town contracts for bus passenger shelters and benches, in
conjunction with the provision of service as detailed in this Agreement, the
contractor shall, in its contract with the Town, be required to indemnify and hold
harmless the County and the Town, and/or their respective officers, agents,
employees and instrumentalities from any and all liability, claims, liabilities,
losses, and causes of action, including attorneys’ fees and costs of defense
which the County and the Town, and/or their respective officers, employees,
agents and instrumentalities may incur as a result of claims, demands, suits,
causes of actions or proceedings of any kind or nature arising out of, or relating
to or resulting from the provision of transportation services by the contractor
and/or its officers, employees, agents or independent contractors. The
contractor shall be required to pay all claims and losses in connection therewith,
and shall investigate and defend all claims, suits or actions of any kind or nature
in the name of the County and the Town, where applicable, including appellate
proceedings, and shall pay all costs, judgments and attorneys’ fees which may
issue thereon. The Town shall require that the contract between and the County



6.1

6.2

and the Town and the contractor include a provision which states that the
contractor expressly understands and agrees that any insurance protection
required by this agreement or otherwise provided by the contractor shall in no
way limit the responsibility to indemnify, keep and save harmless and defend the
County and the Town and/or their respective officers, employees, agents or
instrumentalities as herein provided. Nothing herein shall be deemed to
indemnify the County and the Town from any liability or claim arising out of the
negligent performance of the County and the Town, and/or their respective
officers, employees, agents or instrumentalities or any other related third party.

ARTICLE 6
FINANCIAL ASSISTANCE

Funding. The Town shall pay to the County one hundred percent (100%) of the
actual net operating cost of The Cutler Bay Circulator service. The approximate
total net operating cost of the service is not to exceed $ 146,700 (three (3) days a
week service 8:00 a.m. to 5:10 p.m.) for the first year of service except for
increases to operating costs that are not due to service changes. The payment
shall be made on a quarterly basis, within thirty (30) days of the Town receiving
an appropriate invoice from the County. The amount of the payment shall be one
fourth (1/4th) of the agreed annual Town share, unless otherwise agreed upon by
the parties.

In subsequent fiscal years, the Town will continue to pay the County 100% of the
actual operating costs. The County shall notify the Town of any increases in
operating costs a minimum of six (6) months in advance.

It is the sole responsibility of the Town of Cutler Bay to determine the source of
and dollar amount per source of funds to comprise the total contribution to the
County for the provision of the Cutler Bay Circulator service as required in this
Agreement.

Operating Expenditure Reports. The County shall prepare and provide to the
Town Representative, quarterly reports of operating expenditures incurred by the
Cutler Bay Circulator service.




7.1

7.2

7.3

7.4

7.5

7.5.1

ARTICLE 7
TERMS, MODIFICATIONS AND MISCELLANEOUS PROVISIONS

Term of Agreement. This Agreement shall become effective upon approval of
the Board of County Commissioners and the Town Council of the Town of Cutler
Bay and the execution by the County Manager and Town Manager and shall
remain in force for five (5) years thereafter. This Agreement is subject to two (2)
two (2) - year options to renew. The County and the Town, each at their sole
discretion, reserve the right to exercise the option to renew this Agreement.
Upon mutual agreement by both the County and the Town to exercise the option
to renew this Agreement, approval from County Manager and the Town Council
will be obtained.

Commencement of Service. By specific agreement of the parties, the Cutler Bay
Circulator service shall begin service in 2010. The County shall operate
the Cutler Bay Circulator service with existing Metrobuses. The County will utilize
the new buses purchased via the Inter Local Agreement between Miami-Dade
Transit and the Town of Cutler Bay for Federal Funding Pass-Through
Arrangements with the American Recovery and Reinvestment Act (ARRA) of
2009 Federal Transit Administration (FTA5307) for the Town to Operate
Circulator Services.

Renegotiation or Modification. Any substantive changes in the level of service to
be provided by the County as set forth herein shall only be implemented after the
County and the Town have entered into a written agreement describing the
changed services

Title VI and VIl Civil Rights Act of 1964. The Town, the County, and their
respective Contractors shall not discriminate against any person because of
race, color, sex, religious background, ancestry, or national origin in the
performance of the Agreement.

Termination for Cause. This Agreement may be terminated for cause by either
party. Prior to exercising the option to terminate for cause, the notifying party
shall give the defaulting party written notice of its violation of the particular
term(s) of the Agreement and shall grant the defaulting party thirty (30) days to
cure such default. If such default remains uncured after thirty (30) days, the
notifying party may terminate the Agreement upon no less than one hundred
twenty (120) days written notice to the defaulting party. If the termination
notification is from the Town, the notice shall be sufficiently in advance for MDT
to implement a line-up without the service.

If the County fails to deliver the services and meet the objectives delineated in
this Agreement, and the Town terminates the Agreement for Cause, the County



7.6

7.7

7.8

will allow the Town to operate the Cutler Bay Circulator service, as defined
herein.

Termination for Convenience. Notwithstanding Subsection 7.5 above, the
County or the Town may terminate this Agreement for convenience upon no less
than one hundred twenty (120) days written notice to the other party. If the Town
terminates this Agreement for convenience, the Town agrees to reimburse the
County on a prorated basis for financial assistance it is obliged to pay for the
Cutler Bay Circulator service, which the County will continue to operate until the
next line-up can be implemented without the service.

7.6.1 If the Town terminates this Agreement for convenience, the County will
allow the Town to operate the Cutler Bay Circulator service, as defined herein.

Notices. All notices and other communications required to be remitted pursuant
to this Agreement to either party hereto shall be in writing and shall be delivered
by verified facsimile transmission or certified mail, return receipt requested, to the
parties at the address indicated as follows:

FOR MIAMI-DADE COUNTY:

Miami-Dade Transit

701 N.W. 1° Court, Suite 1700

Miami, FL 33136

Attention: Director, Miami-Dade Transit

FOR THE TOWN OF CUTLER BAY:

Town of Cutler Bay

10720 Caribbean Blvd., Suite# 105

Cutler Bay, FL 33189

Attention: Steven J. Alexander, Town Manager

With copy to:
Town Attorney

Weiss Serota Helfman Pastoriza Cole & Boniske, PL
2525 Ponce De Leon Blvd., Suite# 700
Coral Gables, Florida 33134

Complete and Binding Agreement. This writing embodies the full and complete
agreement of the parties. No other terms, conditions or modifications shall be
binding upon the parties unless in writing and signed by the parties.

10



7.9 Execution. This document shall be executed in four (4) counterparts, each of
which shall be deemed an original.

7.10 Governing Law and Exclusive Venue. This Agreement shall be governed by,

and construed in accordance with, the laws of the State of Florida, both substantive and
remedial, without regard to principles of conflict of laws. The exclusive venue for any
litigation arising out of this Agreement shall be Miami-Dade County, Florida, if in state
court, and the U.S. District Court, Southern District of Florida, if in federal court.

IN WITNESS WHEREOF, the parties have caused this Agreement to be executed by
their respective and duly authorized officers the day and year first above written.

ATTEST: TOWN OF CUTLER BAY
a Municipal Corporation of
The State of Florida

By: By:
TOWN CLERK TOWN MANAGER
ATTEST: MIAMI-DADE COUNTY

a political subdivision of
The State of Florida.

By:

: By:
HARVEY RUVIN, CLERK

By Board of County
Commissioners

By:

: By:
DEPUTY CLERK

GEORGE BURGESS
COUNTY MANAGER

Approved by County Attorney as
to form and legal sufficiency
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EXHIBITS

Exhibit “A” Special Logos, Colors, and Bus Wrapping Designs

Exhibit “B” Map of the Cutler Bay Circulator Route

Exhibit “C” Schedule of the Cutler Bay Circulator Service
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Cutler Bay Circulator

\m
Library
South Dade
Government Center

Town{jji \
Hall

v

3216TH

GULFSTREAM

J

Bus Stops

Cutler Bay Circulator
Cutler Bay Streets
Cutler Bay Boundary

SW 87 AVE

THE CORRADINO GROUP

Town of Cutler Bay
Municipal Circulator

Operating Hours:
Monday thru Friday
8am to 4pm

For Additional Route
Information Please
Call Town Hall

(305) 234-4262




Town of Cutler Bay Municipal Circulator
Preliminary Schedule

Monday, Wednesday, Friday

Town Hall Saga Bay Town Hall
8:00 8:30 9:00
9:10 9:40 10:10

10:20 10:50 11:20
11:30 12:00 12:30
12:40 1:10 1:40
1:50 2:20 2:50
3:00 3:30 4:00

4:10 4:40 5:10



ATTACHMENT B

LANGUAGE FOR INCORPORATION INTO THE
CONTRACT OF ASSISTANCE
Grant #FL-96-X028

The “Public Body", Town of Cutler Bay, agrees that the following terms and conditions
snall apply for the protection of employees in the mass passenger transportation
industry in the service area of the project:

1

The project shall be carried out in such a manner and upon such terms and conditions as will
not adversely affect employees in the mass passenger transportation industry within the service
area of the project. The “service ared’ as used herein, includes the geographic area over which
the project is operated and the area whose population is served by the project, including
adjacent areas affected by the project;

All rights, privileges, and benefits (including pension rights and benefits) of employees
(including employees already retired) shall be preserved and continued;

The Public Body shall be financially responsible for any deprivation of employment or other
worsening of employment position as aresult of the project;

In the event an employee isterminated or laid off as aresult of the project, he shall be granted
priority of employment or reemployment to fill any vacant position for which he or sheis, or
by training or retraining can become, qualified. In the event training or retraining is required
by such employment or reemployment, the Public Body shall provide or provide for such
training or retraining at no cost to the employee;

Any employee who is laid off or otherwise deprived of employment or placed in aworse
position with respect to compensation, hours, working conditions, fringe benefits, or rights and
privileges pertaining thereto at any time during his or her employment as aresult of the
project, including any program of efficiencies or economies directly or indirectly related
thereto, shall be entitled to receive any applicable rights, privileges and benefits as specified in
the employee protective arrangement, known as C-1, certified by the Secretary of Labor under
Section 405(b) of the Rail Passenger Service Act of 1970 on April 16, 1971 (See Appendix C-1, a
copy of which isincluded on the Department’ s website.).

An employee shall not be regarded as deprived of employment or placed in a worse position with
respect to compensation, etc., in case of his or her resignation, death, retirement, dismissal for
cause, or failure to work due to disability or discipline. The phrase "as a result of the project” as
used herein shall include events occurring in anticipation of, during, and subsequent to the project;
In the event any new employment opportunities in the areas including, but not limited to bus
operators, mechanics, stock clerks, janitorial services or supervisory support of the aforementioned
employment areas are created directly or indirectly or as a result of the project, said employment
opportunities shall initially be offered to any laid off Miami-Dade Transit bargaining unit
employees. This obligation extends only to Miami-Dade Transit employees that were not laid off
for cause or any other malfeasance.



10.

Additionally, this requirement applies to the hiring of laid off Miami-Dade Transit employees for
positions comparable in nature to the positions from which they were laid off.

Such employees shall receive the applicable wage rate(s) and benefits enjoyed as determined by
the compensation received in the prior twelve (12) months of employment, prior to lay off.
Additionally, any employee hired in accordance with this provision shall retain al rights and
privileges in accordance with applicable Collective Bargaining Agreement, for the duration of the
employment.

In the event any provision of these conditionsis held to be invalid or otherwise unenforceable, the
Public Body, the employees and/or their representatives may invoke the jurisdiction of the
Secretary of Labor to determine substitute fair and equitable employee protective arrangements
which shall be incorporated in these conditions;

The Public Body agrees that any controversy respecting the project's effects upon employees, the
interpretation or application of these conditions and the disposition of any claim arising hereunder
may be submitted by any party to the dispute including the employees or their representative for
determination by the Secretary of Labor, whose decision shall be final.

In the event of any dispute as to whether or not a particular employee was affected by the project,
it shall be the employee’ s obligation to identify the project and specify the pertinent facts of the
Project relied upon. It shall then be the burden of the Public Body to prove that factors other than
the project affected the employee. The claiming employee shall prevail if it is established that the
project had an effect upon the employee even if other factors may also have affected the employee
(See Hodgson' s Affidavit in Civil Action No. 825-71);

The Public Body shall maintain and keep on file all relevant books and recordsin sufficient detail
asto provide the basic information necessary to the making of the decisions caled for in the
preceding paragraph;

The Public Body will post, in a prominent and accessible place, a notice stating that the Public
Body isarecipient of Federal assistance under the Federal Transit Act and has agreed to comply
with the provisions of 49 U.S.C., Section 5333(b). The notice shall specify the terms and
conditions set forth herein for the protection of employees; and

The protective arrangements certified by the Secretary of Labor are intended for the primary and
direct benefit of transit employeesin the service area of the project. These employees are intended
third-party beneficiaries to the employee protective arrangements of the grant contract between the
U.S. Department of Transportation and the Grantee/Applicant, and the parties to the contract so
signify by executing that contract. Employees, or their representative on their behalf, may assert
clams with respect to the protective arrangements under this provision. This clause creates no
independent cause of action against the United States Government.

As a precondition to the rel ease of assistance to any Recipient, this |etter and the terms and
conditions of the protective agreements or arrangements referenced above, shall be incorporated
into the contract of assistance between the Grantee and/or Applicant and such Recipient, by
reference.



ATTACHMENT C

MDT Grants Administration unit will provide all municipalities the following sections from
the FTA Master Agreement and FTA Circular 9030.1 to address the above
aforementioned finding.

Section 19. Use of Real Property, Equipment, and Supplies

Section 28. Charter Service Operations

Section 29. School Transportation Operations

Section 39. Special Provisions for the Urbanized Area Formula Program

Section 19. Use of Real Property, Equipment, and Supplies.

The Recipient understands and agrees that the Federal Government retains a Federal
interest in any real property, equipment, and supplies financed with Federal assistance
(Project property) until, and to the extent, that the Federal Government relinquishes its
Federal interest in that Project property. With respect to any Project property financed
with Federal assistance under the Grant Agreement or Cooperative Agreement, the
Recipient agrees to comply with the following provisions of this Master Agreement,
except to the extent FTA determines otherwise in writing:

a. Use of Project Property. The Recipient agrees to maintain continuing control of the
use of Project property to the extent satisfactory to FTA. The Recipient agrees to use
Project property for appropriate Project purposes (which may include joint development
purposes that generate program income, both during and after the Project’'s award
period and used to support public transportation activities) for the duration of the useful
life of that property, as required by FTA. Should the Recipient unreasonably delay or fail
to use Project property during the useful life of that property, the Recipient agrees that it
may be required to return the entire amount of the Federal assistance expended on that
property. The Recipient further agrees to notify FTA immediately when any Project
property is withdrawn from Project use or when any Project property is used in a
manner substantially different from the representations the Recipient has made in its
Application or in the Project Description for the Grant Agreement or Cooperative
Agreement for the Project.

b. General. A Recipient that is a State, local, or Indian tribal government agrees to
comply with the property management standards of 49 C.F.R. 88 18.31 through 18.34,
including any amendments thereto, and with other applicable Federal regulations in
accordance with applicable Federal directives. A Recipient that is an institution of higher
education or private nonprofit entity, agrees to comply with the property management
standards of 49 C.F.R. 88 19.30 through 19.37, including any amendments thereto, and
with other applicable Federal regulations in accordance with applicable Federal
directives. Any exception to the requirements of 49 C.F.R. 88 18.31 through 18.34, or
the requirements of 49 C.F.R. 88 19.30 through 19.37, requires the express approval of
the Federal Government in writing. A Recipient that is a for-profit entity agrees to
comply with property management standards satisfactory to FTA. The Recipient also




agrees to comply with FTA’s reimbursement requirements for premature dispositions of
certain Project equipment, as set forth in Subsection 19.g of this Master Agreement.
FTA Master Agreement MA(15), 10-1-2008 44

c. Maintenance. The Recipient agrees to maintain Project property in good operating
order, in compliance with any applicable Federal laws and regulations in accordance
with applicable Federal directives, except to the extent that FTA determines otherwise in
writing.

d. Records. The Recipient agrees to keep satisfactory records pertaining to the use of
the Project property, and submit to FTA upon request such information as may be
required to assure compliance with this Section 19 of this Master Agreement.

e. Incidental Use. The Recipient agrees that:

(1) General. Any incidental use of Project property will not exceed that permitted under
applicable Federal laws or regulations in accordance with applicable Federal directives.
(2) Alternative Fueling Facilities. In accordance with 49 U.S.C. § 5323(p), any incidental
use of its federally financed alternative fueling facilities and equipment by nontransit
public entities and private entities will be permitted, only if:

(@) The incidental use does not interfere with the Recipient's Project or public
transportation operations;

(b) The Recipient fully recaptures all costs related to the incidental use from the
nontransit public entity or private entity;

(c) The Recipient uses revenues received from the incidental use in excess of costs for
planning, capital, and operating expenses that are incurred in providing public
transportation; and

(d) Private entities pay all applicable excise taxes on fuel.

f. Encumbrance of Project Property. Unless FTA approves otherwise in writing, the
Recipient agrees to maintain satisfactory continuing control of Project property as
follows:

(1) Written Transactions. Absent the express consent of the Federal Government, the
Recipient agrees that it will not execute any transfer of title, lease, lien, pledge,
mortgage, encumbrance, third party contract, sub agreement, grant anticipation note,
alienation, innovative finance arrangement (such as a cross border lease, leveraged
lease, or otherwise), or any other obligation pertaining to Project property, that in any
way would affect the continuing Federal interest in that Project property.

(2) Oral Transactions. Absent the express consent of the Federal Government, the
Recipient agrees that it will not obligate itself to any third party with respect to Project
property in any manner that would adversely affect the continuing Federal interest in
any Project property.

(3) Other Actions. The Recipient agrees that it will not take any action that would either
adversely affect the Federal interest or adversely impair the Recipient's continuing
control of the use of Project property.
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g. Transfer of Project Property. The Recipient understands and agrees as follows:

(1) Recipient Request. The Recipient may transfer any Project property financed with
Federal assistance authorized under 49 U.S.C. chapter 53 to a local governmental
authority to be used for any public purpose with no further obligation to the Federal




Government, provided the transfer is approved by the Federal Transit Administrator and
conforms with the requirements of 49 U.S.C. 88 5334(h)(1) through 5334(h)(3).

(2) Eederal Government Direction. The Recipient agrees that the Federal Government
may direct the disposition of, and even require the Recipient to, transfer title to any
Project property financed with Federal assistance awarded under the Grant Agreement
or Cooperative Agreement.

(3) Leasing Project Property to Another Party. Unless FTA has determined or
determines otherwise in writing, if the Recipient leases any Project property to another
party, the Recipient agrees to retain ownership of the leased Project property, and
assures that the lessee will use the Project property appropriately, either through a
written lease between the Recipient and lessee, or another similar document. Upon
request by FTA, the Recipient agrees to provide a copy of any relevant documents.

h. Disposition of Project Property. With prior FTA approval, the Recipient may sell,
transfer, or lease Project property and use the proceeds to reduce the gross project cost
of other eligible capital public transportation projects to the extent permitted by 49
U.S.C. 8 5334(h)(4). The Recipient also agrees that FTA may establish the useful life of
Project property, and that it will use Project property continuously and appropriately
throughout the useful life of that property.

(1) Project Property Whose Useful Life Has Expired. When the useful life of Project
property has expired, the Recipient agrees to comply with FTA's disposition
requirements.

(2) Project Property Prematurely Withdrawn from Use. For Project property withdrawn
from appropriate use before its useful life has expired, the Recipient agrees as follows:
(a) Notification Requirement. The Recipient agrees to notify FTA immediately when any
Project property is prematurely withdrawn from appropriate use, whether by planned
withdrawal, misuse, or casualty loss.

(b) Calculating the Fair Market Value of Prematurely Withdrawn Project Property. The
Recipient agrees that the Federal Government retains a Federal interest in the fair
market value of Project property prematurely withdrawn from appropriate use. The
amount of the Federal interest in the Project property shall be determined on the basis
of the ratio of the Federal assistance made available for the property to the actual cost
of the property. The Recipient agrees that the fair market value of Project property
prematurely withdrawn from Project use will be calculated as follows:

1. Equipment and Supplies. Unless otherwise determined in writing by FTA, the
Recipient agrees that the fair market value of Project equipment and supplies shall be
calculated by straight-line depreciation, based on the useful life of the equipment or
supplies as established
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or approved by FTA. The fair market value of Project equipment and supplies shall be
the value immediately before the occurrence prompting the withdrawal of the equipment
or supplies from appropriate use. In the case of Project equipment or supplies lost or
damaged by fire, casualty, or natural disaster, the fair market value shall be calculated
on the basis of the condition of the equipment or supplies immediately before the fire,
casualty, or natural disaster, irrespective of the extent of insurance coverage. As
authorized by 49 C.F.R. § 18.32(b), a State may use its own disposition procedures,
provided that those procedures comply with the laws of that State.




2. Real Property. The Recipient agrees that the fair market value of real property
financed under the Project shall be determined by FTA either on the basis of competent
appraisal based on an appropriate date approved by FTA, as provided by 49 C.F.R.
Part 24, by straight line depreciation of improvements to real property coupled with the
value of the land as determined by FTA on the basis of appraisal, or by other Federal
law or regulations that may be applicable.

3. Exceptional Circumstances. The Recipient agrees that the Federal Government may
require the use of another method to determine the fair market value of withdrawn
Project property. In unusual circumstances, the Recipient may request another
reasonable method including, but not limited to, accelerated depreciation, comparable
sales, or established market values. In determining whether to approve such a request,
the Federal Government may consider any action taken, omission made, or unfortunate
occurrence suffered by the Recipient pertaining to the preservation of Project property
no longer used for appropriate purposes.

(c) Einancial Obligations to the Federal Government. Unless otherwise approved in
writing by the Federal Government, the Recipient agrees to remit to the Federal
Government the Federal interest in the fair market value of any Project property
prematurely withdrawn from appropriate use. In the case of fire, casualty, or natural
disaster, the Recipient may fulfill its obligations to remit the Federal interest by either:

1. Investing an amount equal to the remaining Federal interest in like-kind property that
is eligible for assistance within the scope of the Project that provided Federal assistance
for the property that has been prematurely withdrawn from use; or

2. Returning to the Federal Government an amount equal to the remaining Federal
interest in the withdrawn Project property.

I. Insurance Proceeds. If the Recipient receives insurance proceeds as a result of
damage or destruction to the Project property, the Recipient agrees to:

(1) Apply those insurance proceeds to the cost of replacing the damaged or destroyed
Project property taken out of service, or

(2) Return to the Federal Government an amount equal to the remaining Federal
interest in the damaged or destroyed Project property.

J. Transportation - Hazardous Materials. The Recipient agrees to comply with applicable
requirements of U.S. Pipeline and Hazardous Materials Safety Administration
regulations,
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“Shippers - General Requirements for Shipments and Packaging’s,” 49 C.F.R. Part 173,
in connection with the transportation of any hazardous materials.

k. Misused or Damaged Project Property. If any damage to Project property results from
abuse or misuse occurring with the Recipient's knowledge and consent, the Recipient
agrees to restore the Project property to its original condition or refund the value of the
Federal interest in that property, as the Federal Government may require.

|. Responsibilities After Project Closeout. The Recipient agrees that Project closeout will
not change the Recipient’s Project property management responsibilities as stated in
Section 19 of this Master Agreement, and as may be set forth in Federal laws,
regulations, and directives effective at a later date, except to the extent the Federal
Government determines otherwise in writing.

Section 28. Charter Service Operations.

The Recipient agrees that neither it nor any public transportation operator performing
work in connection with a Project financed under 49 U.S.C. chapter 53 or under 23
U.S.C. 88 133 or 142, will engage in charter service operations, except as authorized by
49 U.S.C. 8§ 5323(d) and FTA regulations, “Charter Service,” 49 C.F.R. Part 604, and
any Charter Service regulations or FTA directives that may be issued, except to the
extent that FTA determines otherwise in writing. The Charter Service Agreement the
Recipient has selected in its latest annual Certifications and Assurances is incorporated
by reference and made part of the Grant Agreement or Cooperative Agreement for the
Project. If the Recipient has failed to select the Charter Service Agreement in its latest
annual Certifications and Assurances to FTA and does conduct charter service
operations prohibited by FTA’s Charter Service regulations, the Recipient understands
and agrees that: (1) the requirements of FTA’s Charter Service regulations and any
amendments thereto will apply to any charter service it or its sub recipients, lessees,
third party contractors, or other participants in the Project provide; (2) the definitions of
FTA’s Charter Service regulations will apply to the Recipient’'s charter operations, and
(3) a pattern of violations of FTA’s Charter Service regulations may require corrective
measures and imposition of remedies, including barring the Recipient, sub recipient,
lessee, third party contractor, or other participant in the
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Project operating public transportation under the Project from receiving Federal financial
assistance from FTA, or withholding an amount of Federal assistance as set forth in
Appendix D to those regulations. [Amendments to FTA regulations, “Charter Service,”
49 C.F.R. Part 604, were published at 73 Fed. Reg. 2325 et seq., January 14, 2008,
and amended at 73 Fed. Reg. 44927 et seq., August 1, 2008, and at 73 Fed. Reg.
46554 et seq., August 11 2008.]



Section 29. School Transportation Operations.

The Recipient agrees that neither it nor any public transportation operator performing
work in connection with a Project financed under 49 U.S.C. chapter 53 or under 23
U.S.C. 88 133 or 142, will engage in school transportation operations for the
transportation of students or school personnel exclusively in competition with private
school transportation operators, except as authorized by 49 U.S.C. 88 5323(f) or (g), as
applicable, and FTA regulations, “School Bus Operations,” 49 C.F.R. Part 605 to the
extent consistent with 49 U.S.C. 88 5323(f) or (g), in accordance with any School
Transportation Operations regulations or FTA directives that may be issued at a later
date, except to the extent that FTA determines otherwise in writing. The School
Transportation Operations Agreement the Recipient has selected in its latest annual
Certifications and Assurances is incorporated by reference and made part of the Grant
Agreement or Cooperative Agreement for the Project. If the Recipient has failed to
select the School Transportation Agreement in its latest annual Certifications and
Assurances to FTA and does conduct school transportation operations prohibited by
FTA’'s School Bus Operations regulations, 49 C.F.R. Part 605, to the extent those
regulations are consistent with 49 U.S.C. 88§ 5323(f) or (g), the Recipient understands
and agrees that: (1) the requirements of FTA’'s School Bus Operations regulations, 49
C.F.R. Part 605, to the extent consistent with 49 U.S.C. 88 5323(f) or (g), will apply to
any school transportation service it or its sub recipients, lessees, third party contractor,
or other participants in the project provide, (2) the definitions of FTA’s School Bus
Operations regulations will apply to the Recipient’s school transportation operations,
and (3) if there is a violation of FTA’'s School Bus Operations regulations to the extent
consistent with 49 U.S.C. 88 5323(f) or (g ), FTA will bar the Recipient, sub recipient,
lessee, third party contractor, or other Project participant operating public transportation
that has violated FTA’s School Bus Operations regulations, 49 C.F.R. Part 605, to the
extent consistent with 49 U.S.C. 88 5323(f) or (g), from receiving Federal transit
assistance in an amount FTA considers appropriate.

Section 39. Special Provisions for the Urbanized Area Formula Program.

The Recipient agrees that the following provisions apply to Urbanized Area Formula
Program assistance authorized under 49 U.S.C. § 5307, and agrees to comply with the
Federal laws and regulations applicable to that program in accordance with applicable
FTA directives, except to the extent that FTA determines otherwise in writing:

a. Fares and Services. Before increasing fares or instituting a major reduction of
service, the Recipient agrees to use its established administrative process to solicit and
consider public comment.

b. Audit Requirements. The Recipient agrees that the Federal Government may
conduct, or may require the Recipient to engage an independent entity to conduct,
annual or more frequent reviews and audits as required by 49 U.S.C. § 5307(h) and
applicable Federal laws and regulations in accordance with applicable Federal
directives. The Recipient agrees that such audits will be conducted in accordance with
U.S. GAO “Government Auditing Standards.”




c. Half-Fare Requirements. The Recipient agrees that the fares or rates it charges
elderly individuals and handicapped individuals during nonpeak hours for public
transportation using or involving Project property will not exceed one-half the rates that
generally apply to other individuals at peak hours, irrespective of whether the operation
of Project facilities or equipment is by the Recipient or by another entity connected with
the Project, either through lease, third party contract, or otherwise. The Recipient also
agrees to give the rate required herein to any individual presenting a Medicare card duly
issued to that individual pursuant to Title Il or XVIII of the Social Security Act, 42 U.S.C.
88 401 et seq., or 42 U.S.C. 88 1395 et. seq., respectively.

d. Use of Formula Assistance for Operations. A Recipient authorized to use Federal
assistance authorized under 49 U.S.C. § 5307 to support operations agrees as follows:
(1) The Recipient will comply with the restrictions of 49 U.S.C. 88 5307(b) and 5307(f) in
using Urbanized Area Formula Program assistance for operations, unless permitted
otherwise by Federal law, regulation, or directive issued at a later date.
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(2) Federal assistance authorized by 49 U.S.C. § 5307 may be applied to the Net
Project Cost of the Recipient's operating expenses incurred during the Project time
period as set forth in the Approved Project Budget and, with FTA approval, may be
extended to a later date to the extent permitted by law, provided that applicable
operating assistance limits are not exceeded.

e. Public Transportation Security. For each fiscal year, the Recipient agrees to spend at
least one (1) percent of its Federal assistance authorized under 49 U.S.C. § 5307 for
public transportation security projects as described in 49 U.S.C. 8§ 5307(d)(1)(J)(i),
unless the Recipient has determined that such expenditures for security projects are not
necessary. For a Recipient serving an urbanized area with a population of 200,000 or
more, only capital projects are eligible for support with that Federal assistance.

f. Public Transportation Enhancements. If the Recipient serves an urbanized area with a
population of 200,000 or more, the Recipient agrees to spend each fiscal year at least
one (1) percent of its Federal assistance authorized under 49 U.S.C. 8§ 5307 for public
transportation enhancements as defined at 49 U.S.C. § 5302(a), and submit an annual
report listing the projects carried out in the preceding fiscal year with that Federal
assistance.

g. Reporting Requirements. For each fiscal year, the Recipient agrees to conform, and
assures that any public transportation operator to which the Recipient provides Federal
assistance authorized under 49 U.S.C. § 5307 will conform, to the National Transit
Database reporting system and the uniform system of accounts and records required by
49 U.S.C. § 5335(a) for FTA's national transit database, and comply with implementing
FTA regulations, “Uniform System of Accounts and Records and Reporting System,” 49
C.F.R. Part 630, and any other reporting regulations in accordance with FTA directives.
h. Participation of Sub recipients. The Recipient agrees to enter into a written
agreement with each sub recipient participating in an Urbanized Area Formula Project,
which agreement sets forth the sub recipient’s responsibilities, and includes appropriate
clauses imposing requirements necessary to assure that the sub recipient will not
compromise the Recipient’s compliance with Federal requirements applicable to the
Project and the Recipient’'s obligations under the Grant Agreement for the Project and
this Master Agreement.




FTA Circular 9030.1 Chapter V: Section 5: (D) Satisfactory Continuing Control
(E) Maintenance
Section 10: (A) Bus Facilities

d. Satisfactory Continuing Control. Section 5307(d)(1)(B) provides that the
grantee must annually certify that it "has or will have satisfactory continuing
control over the use of the equipment and facilities . . . " through operation or
lease or otherwise.

An FTA grantee must maintain control over federally funded property; ensure that
it is used in transit service, and dispose of it in accordance with Federal
requirements. If the grantee leases federally funded property to another party, the
lease must provide the grantee satisfactory continuing control over the use of that
property. Control over FTA-funded facilities and equipment is determined in two
areas: real property (land) and facilities; and personal property (equipment and
rolling stock, both revenue and non-revenue). FTA requirements are for adequate
property control as shown, for example, through an inventory system; for proper
use and disposition of property as shown, for example, by conforming with FTA
procedures described in the grants management circular (FTA C 5010.1C) for
disposing of property; and for safeguards against loss, theft, or damage.

e. Maintenance. The grant applicant must annually certify that pursuant to
49 U.S.C. Section 5307(d)(2)(C), it will maintain (federally funded) facilities
and equipment.

The grantee must keep equipment and facilities acquired with Federal assistance
in good operating order. This includes maintenance of rolling stock (revenue and
non-revenue), machinery and equipment, and facilities. Every grant recipient of
Urbanized Area Formula Program funds must have in its files a maintenance
plan. The maintenance plan should identify the goals and objectives of a
maintenance program, which may include, for example, vehicle life, frequency of
road calls, and maintenance costs compared to total operating costs. The
maintenance program, therefore, should establish the means by which such
goals and objectives will be obtained.



a.

General Philosophy. FTA assists in building two categories of bus facilities:
1. facilities that support transit operations, such as maintenance garages
and administrative buildings, and
2. facilities that provide passenger amenities and extend into the urban
environment, such as bus terminals, stations, shelters, and park-and-
ride lots.

FTA supports projects that are transit-related; an applicant will need to justify
costs that are only indirectly related to transit. FTA participates in those portions
of a project most physically and functionally connected to transit. Generally
speaking, FTA does not participate in costs outside the "transit footprint" of a
development project. FTA does participate in joint development projects as
discussed in Chapter Ill, paragraph 4l. TEA-21 provides that joint development
projects are eligible capital costs for all of the FTA grant programs. A grant
applicant interested in applying Urbanized Area Formula Program funds to a
joint development project should refer to FTA Circular 9300.1A, "FTA Capital
Program: Grant Application Instructions,” Appendix B, for amplification
concerning joint development projects.

With regard to intermodal facilities, FTA will participate on a pro rata basis,
based on the public transit use or portion of the project. FTA assistance for
parking is generally limited to parking for transit passengers or ride- sharing.
FTA funds may not be used to support parking for shoppers or sports events
unrelated to transit usage. To ensure that Federal funds appropriated for transit
purposes are used as Congress intended, FTA may require a grantee to reserve
FTA-assisted parking areas for transit users. Incidental use of parking areas,
however, may be acceptable. An example of acceptable incidental use would be
weekend use by shoppers of a parking area normally restricted for transit users
during the week.



MIAMI-DADE TRANSIT OFFICE OF CIVIL RIGHTS AND LABOR RELATIONS DBE PROGRAM

CIVIL RIGHTS REQUIREMENTS

29 U.S.C. § 623, 42 U.S.C. § 2000
42 U.S.C. §6102,42 U.S.C. §12112
42 U.S.C. §12132,49 U.S.C. 8§ 5332
29 CFR Part 1630, 41 CFR Parts 60 et seq.

CIVIL RIGHTS REQUIREMENTS:

(1) Nondiscrimination Generally - In accordance with Title VI and Title VII of the Civil Rights Act
of 1964, as amended, 42 U.S.C. § 2000d, section 303 of the Age Discrimination Act of 1975, as
amended, 42 U.S.C. § 6102, section 202 of the Americans with Disabilities Act of 1990, 42
U.S.C. § 12132, and Federal transit law at 49 U.S.C. § 5332, the Municipality, Contractor or
Subcontractor agree that they will not discriminate against any contractor and subcontractor, or
any employee or applicant for employment on the basis of race, color, national origin, religion,
age, disability, ancestry, veteran's status, marital status, pregnancy, sexual orientation, or the
exercise of their constitutional or statutory rights. In addition, the Municipality, Contractor or
Subcontractor agrees to comply with applicable Federal implementing regulations and other
implementing requirements FTA may issue. The Municipality, Contractor or Subcontractor shall
take affirmative action to ensure that applicants are employed, and that employees are treated
during employment without regard to their race, color, national origin, religion, age, disability,
ancestry, veteran's status, marital status, pregnancy or sexual orientation. Such action shall
include, but not be limited to, the following: employment, upgrading, promotion, demotion or
transfer, recruitment or recruitment advertising, layoff or termination, rates of pay or other forms
of compensation, and selection for training, including apprenticeships.

(2) Equal Employment Opportunity - Each Municipality, Contractor or Subcontractor will be
required to assure compliance with all equal employment opportunity policies through reporting
requirements to be developed and established by Miami-Dade Transit. The following equal
employment opportunity requirements apply to the underlying contract, or any project resulting
from, or within the ambit not his agreement.

(a) Race, Color, Creed, National Origin, Sex - In accordance with Title VII of the Civil
Rights Act of 1964, as amended, 42 U.S.C. § 2000e, and Federal transit laws at 49
U.S.C. 8§ 5332, the Municipality, Contractor or Subcontractor agree to comply with all
applicable equal employment opportunity requirements of U.S. Department of Labor
(U.S. DOL) regulations, "Office of Federal Contract Compliance Programs, Equal
Employment Opportunity, Department of Labor,” 41 C.F.R. Parts 60 et seq. (which
implement Executive Order No. 11246, "Equal Employment Opportunity,” as amended
by Executive Order No. 11375, "Amending Executive Order 11246 Relating to Equal
Employment Opportunity,” 42 U.S.C. § 2000e note), and with any applicable Federal
statutes, executive orders, regulations, and Federal policies that may in the future affect
construction activities undertaken in the course of projects resulting from this interlocal
agreement and funded with ARRA funds. The Municipality, Contractor or Subcontractor
agree to take affirmative action to ensure that applicants are employed, and that
employees are treated equitably during employment, without regard to their race, color,
creed, national origin, sex, or age. Such action shall include, but not be limited to, the
following: employment, upgrading, demotion or transfer, recruitment or recruitment
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advertising, layoff or termination; rates of pay or other forms of compensation; and
selection for training, including apprenticeship. In addition, the Contractor agrees to
comply with any implementing requirements that Miami-Dade Transit and/of FTA may
issue.

(b) Age - In accordance with section 4 of the Age Discrimination in Employment Act of
1967, as amended, 29 U.S.C. § 8 623 and Federal transit law at 49 U.S.C. 8 5332, the
Municipality Contractor or Subcontractor agree to refrain from discrimination against
present and prospective employees for reason of age. In addition, the Contractor agrees
to comply with any implementing requirements that Miami-Dade Transit and/or FTA may
issue.

(c) Disabilities - In accordance with section 102 of the Americans with Disabilities Act, as
amended, 42 U.S.C. § 12112, the Contractor agrees that it will comply with the
requirements of U.S. Equal Employment Opportunity Commission, "Regulations to
Implement the Equal Employment Provisions of the Americans with Disabilities Act,” 29
C.F.R. Part 1630, pertaining to employment of persons with disabilities. In addition, the
Contractor agrees to comply with any implementing requirements Miami-Dade Transit
and/or FTA may issue.

(3) The Municipality, Contractor and Subcontractor also agree to include these requirements in
each subcontract financed in whole or in part with Federal assistance provided by FTA, and
specifically ARRA funding, and will modify the requirements only if necessary to identify the
affected parties.

ACCESS TO RECORDS AND REPORTS REQUIREMENTS:

(1) The Municipality, in accordance with 49 CFR 18.36(i) agree to provide to Miami Dade
County, the FTA Administrator, the Comptroller General of the United States or any of their
authorized representatives access to any books, documents, papers and records of the
Municipality, which are directly pertinent to the project, or projects subject to this Interlocal
Agreement and funded with ARRA funding for the purposes of making audits, examinations,
excerpts and transcriptions. The Municipality also agree, pursuant to 49 C. F. R. 633.17 to
provide Miami Dade County and/or the FTA Administrator or his authorized representatives
including any PMO Contractor access to Municipality, records and construction sites pertaining
to a capital project, subject to this interlocal agreement. 5302(a)l, which is receiving federal
financial assistance through the programs described at 49 U.S.C. 5307, 5309, 5311, or ARRA
funds.

(2) Contractor and subcontractor by reason of the receipt of ARRA funds agree to provide
Miami-Dade county and/or, the FTA Administrator or his authorized representatives, including
any PMO Contractor, access to the Municipality, Contractor or Subcontractor records and
construction sites pertaining to any project, or projects subject to this interlocal agreement,
which is receiving federal financial assistance through the programs described at 49 U.S.C.
5307, 5309, 5311, or ARRA funds.

(3) Where the Municipality, Contractor or Subcontractor enter into a contract for a project or
improvement funded with ARRA funds through other than competitive bidding, the Municipality,
Contractor or Subcontractor shall make available records related to the contract to Miami Dade
County, and where applicable or requested, the Secretary of Transportation and the
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Comptroller General or any authorized officer or employee of any of them for the purposes of
conducting an audit and inspection.

(4) All parties agree to permit any of the foregoing parties to reproduce by any means
whatsoever or to copy excerpts and transcriptions as reasonably needed.

(5) The Municipality, Contractor or Subcontractor agree to maintain all books, records, accounts
and reports required under this contract for a period of not less than three years after the date
of termination or expiration of this contract, except in the event of litigation or settlement of
claims arising from the performance of this contract, in which case Municipality, Contractor or
Subcontractor agree to maintain same until Miami Dade County, the FTA Administrator, the
Comptroller General, or any of their duly authorized representatives, have disposed of all such
litigation, appeals, claims or exceptions related thereto. Reference 49 CFR 18.39(i)(11).

The parties agree to report to Miami-Dade Transit their activities and expenditures on the
attached forms, or via any medium that Miami-Dade Transit may request, or any other forms to
be provided at later date by Miami-Dade Transit.

DAVIS-BACON AND COPELAND ANTI-KICKBACK ACTS
(1) Minimum wages

() All laborers and mechanics employed or working upon the site of the work (or under the
United States Housing Act of 1937 or under the Housing Act of 1949 in the construction or
development of the project), will be paid unconditionally and not less often than once a week,
and without subsequent deduction or rebate on any account (except such payroll deductions as
are permitted by regulations issued by the Secretary of Labor under the Copeland Act (29 CFR
part 3)), the full amount of wages and bona fide fringe benefits (or cash equivalents thereof) due
at time of payment computed at rates not less than those contained in the wage determination
of the Secretary of Labor which is attached hereto and made a part hereof, regardless of any
contractual relationship which may be alleged to exist between the contractor and such laborers
and mechanics.

Contributions made or costs reasonably anticipated for bona fide fringe benefits under section
1(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are considered wages paid to
such laborers or mechanics, subject to the provisions of paragraph (1)(iv) of this section; also,
regular contributions made or costs incurred for more than a weekly period (but not less often
than quarterly) under plans, funds, or programs which cover the particular weekly period, are
deemed to be constructively made or incurred during such weekly period. Such laborers and
mechanics shall be paid the appropriate wage rate and fringe benefits on the wage
determination for the classification of work actually performed, without regard to skill, except as
provided in 29 CFR Part 5.5(a)(4). Laborers or mechanics performing work in more than one
classification may be compensated at the rate specified for each classification for the time
actually worked therein: Provided that the employer's payroll records accurately set forth the
time spent in each classification in which work is performed. The wage determination (including
any additional classifications and wage rates conformed under paragraph (1)(ii) of this section)
and the Davis-Bacon poster (WH-1321) shall be posted at all times by the contractor and its
subcontractors at the site of the work in a prominent and accessible place where it can be easily
seen by the workers.
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(i) (A) The contracting officer shall require that any class of laborers or mechanics,
including helpers, which is not listed in the wage determination and which is to be employed
under the contract shall be classified in conformance with the wage determination. The
contracting officer shall approve an additional classification and wage rate and fringe benefits
therefore only when the following criteria have been met:

(1) Except with respect to helpers as defined as 29 CFR 5.2(n)(4), the work to be performed by
the classification requested is not performed by a classification in the wage determination; and

(2) The classification is utilized in the area by the construction industry; and

(3) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable
relationship to the wage rates contained in the wage determination; and

(4) With respect to helpers as defined in 29 CFR 5.2(n)(4), such a classification prevails in the
area in which the work is performed.

(B) If the contractor and the laborers and mechanics to be employed in the classification (if
known), or their representatives, and the contracting officer agree on the classification and wage
rate (including the amount designated for fringe benefits where appropriate), a report of the
action taken shall be sent by the contracting officer to the Administrator of the Wage and Hour
Division, Employment Standards Administration, U.S. Department of Labor, Washington, DC
20210. The Administrator, or an authorized representative, will approve, modify, or disapprove
every additional classification action within 30 days of receipt and so advise the contracting
officer or will notify the contracting officer within the 30-day period that additional time is
necessary.

(©) In the event the contractor, the laborers or mechanics to be employed in the classification or
their representatives, and the contracting officer do not agree on the proposed classification and
wage rate (including the amount designated for fringe benefits, where appropriate), the
contracting officer shall refer the questions, including the views of all interested parties and the
recommendation of the contracting officer, to the Administrator for determination. The
Administrator, or an authorized representative, will issue a determination within 30 days of
receipt and so advise the contracting officer or will notify the contracting officer within the 30-day
period that additional time is necessary.

(D) The wage rate (including fringe benefits where appropriate) determined pursuant to
paragraphs (a)(1)(ii) (B) or (C) of this section, shall be paid to all workers performing work in the
classification under this contract from the first day on which work is performed in the
classification.

(i) Whenever the minimum wage rate prescribed in the contract for a class of laborers or
mechanics includes a fringe benefit which is not expressed as an hourly rate, the contractor
shall either pay the benefit as stated in the wage determination or shall pay another bona fide
fringe benefit or an hourly cash equivalent thereof.

(iv) If the contractor does not make payments to a trustee or other third person, the contractor
may consider as part of the wages of any laborer or mechanic the amount of any costs
reasonably anticipated in providing bona fide fringe benefits under a plan or program, Provided,
That the Secretary of Labor has found, upon the written request of the contractor, that the
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applicable standards of the Davis-Bacon Act have been met. The Secretary of Labor may
require the contractor to set aside in a separate account assets for the meeting of obligations
under the plan or program.

(v) (A) The contracting officer shall require that any class of laborers or mechanics which is
not listed in the wage determination and which is to be employed under the contract shall be
classified in conformance with the wage determination. The contracting officer shall approve an
additional classification and wage rate and fringe benefits therefore only when the following
criteria have been met:

(1) The work to be performed by the classification requested is not performed by a classification
in the wage determination; and

(2) The classification is utilized in the area by the construction industry; and

(3) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable
relationship to the wage rates contained in the wage determination.

(B) If the contractor and the laborers and mechanics to be employed in the classification (if
known), or their representatives, and the contracting officer agree on the classification and wage
rate (including the amount designated for fringe benefits where appropriate), a report of the
action taken shall be sent by the contracting officer to the Administrator of the Wage and Hour
Division, Employment Standards Administration, Washington, DC 20210. The Administrator, or
an authorized representative, will approve, modify, or disapprove every additional classification
action within 30 days of receipt and so advise the contracting officer or will notify the contracting
officer within the 30-day period that additional time is necessary.

(C) In the event the contractor, the laborers or mechanics to be employed in the classification or
their representatives, and the contracting officer do not agree on the proposed classification and
wage rate (including the amount designated for fringe benefits, where appropriate), the
contracting officer shall refer the questions, including the views of all interested parties and the
recommendation of the contracting officer, to the Administrator for determination. The
Administrator, or an authorized representative, will issue a determination with 30 days of receipt
and so advise the contracting officer or will notify the contracting officer within the 30-day period
that additional time is necessary.

(D) The wage rate (including fringe benefits where appropriate) determined pursuant to
paragraphs (a)(1)(v) (B) or (C) of this section, shall be paid to all workers performing work in the
classification under this contract from the first day on which work is performed in the
classification.

(2) Withholding - The municipality shall upon its own action or upon written request of an
authorized representative of Miami-Dade Transits, the Department of Labor withhold or cause to
be withheld from the contractor under this contract or any other Federal contract with the same
prime contractor, or any other federally-assisted contract subject to Davis-Bacon prevailing
wage requirements, which is held by the same prime contractor, so much of the accrued
payments or advances as may be considered necessary to pay laborers and mechanics,
including apprentices, trainees, and helpers, employed by the contractor or any subcontractor
the full amount of wages required by the contract. In the event of failure to pay any laborer or
mechanic, including any apprentice, trainee, or helper, employed or working on the site of the
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work (or under the United States Housing Act of 1937 or under the Housing Act of 1949 in the
construction or development of the project), all or part of the wages required by the contract, the
Municipality may, after written notice to the contractor, sponsor, applicant, or owner, take such
action as may be necessary to cause the suspension of any further payment, advance, or
guarantee of funds until such violations have ceased.

(3) Payrolls and basic records

(i) Payrolls and basic records relating thereto shall be maintained by the contractor during the
course of the work and preserved for a period of three years thereafter for all laborers and
mechanics working at the site of the work (or under the United States Housing Act of 1937, or
under the Housing Act of 1949, in the construction or development of the project). Such records
shall contain the name, address, and social security number of each such worker, his or her
correct classification, hourly rates of wages paid (including rates of contributions or costs
anticipated for bona fide fringe benefits or cash equivalents thereof of the types described in
section 1(b)(2)(B) of the Davis-Bacon Act), daily and weekly number of hours worked,
deductions made and actual wages paid. Whenever the Secretary of Labor has found under 29
CFR 5.5(a)(1)(iv) that the wages of any laborer or mechanic include the amount of any costs
reasonably anticipated in providing benefits under a plan or program described in section
1(b)(2)(B) of the Davis-Bacon Act, the contractor shall maintain records which show that the
commitment to provide such benefits is enforceable, that the plan or program is financially
responsible, and that the plan or program has been communicated in writing to the laborers or
mechanics affected, and records which show the costs anticipated or the actual cost incurred in
providing such benefits. Contractors employing apprentices or trainees under approved
programs shall maintain written evidence of the registration of apprenticeship programs and
certification of trainee programs, the registration of the apprentices and trainees, and the ratios
and wage rates prescribed in the applicable programs.

(ii) (A) The contractor shall submit weekly for each week in which any contract work is
performed a copy of all payrolls to the municipality for transmission to the Miami Dade Transit.
The payrolls submitted shall set out accurately and completely all of the information required to
be maintained under section 5.5(a)(3)(i) of Regulations, 29 CFR part 5. This information may be
submitted in any form desired. Optional Form WH-347 is available for this purpose and may be
purchased from the Superintendent of Documents (Federal Stock Number 029-005-00014-1),
U.S. Government Printing Office, Washington, DC 20402. MDT may require that the required
reports be submitted electronically. If MDT elects that the municipalities shall make provided all
required reports electronically via any software or medium designated by Miami-Dade Transit.
The prime contractor is responsible for the submission of copies of payrolls by all
subcontractors.

(B) Each payroll submitted shall be accompanied by a "Statement of Compliance," signed by
the contractor or subcontractor or his or her agent who pays or supervises the payment of the
persons employed under the contract and shall certify the following:

(1) That the payroll for the payroll period contains the information required to be maintained
under section 5.5(a)(3)(i) of Regulations, 29 CFR part 5 and that such information is correct and
complete;

(2) That each laborer or mechanic (including each helper, apprentice, and trainee) employed on
the contract during the payroll period has been paid the full weekly wages earned, without
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rebate, either directly or indirectly, and that no deductions have been made either directly or
indirectly from the full wages earned, other than permissible deductions as set forth in
Regulations, 29 CFR patrt 3;

(3) That each laborer or mechanic has been paid not less than the applicable wage rates and
fringe benefits or cash equivalents for the classification of work performed, as specified in the
applicable wage determination incorporated into the contract.

(C) The weekly submission of a properly executed certification set forth on the reverse side of
Optional Form WH-347 shall satisfy the requirement for submission of the "Statement of
Compliance" required by paragraph @) (3)(i)(B) of this section.

(D) The falsification of any of the above certifications may subject the contractor or
subcontractor to civil or criminal prosecution under section 1001 of title 18 and section 231 of
title 31 of the United States Code.

(iii) The contractor or subcontractor shall make the records required under paragraph (a)(3)(i) of
this section available for inspection, copying, or transcription by authorized representatives of
the Federal Transit Administration or the Department of Labor, and shall permit such
representatives to interview employees during working hours on the job. If the contractor or
subcontractor fails to submit the required records or to make them available, Miami-Dade
Transit may recommend, and the Federal agency may, after written notice to the contractor,
sponsor, applicant, or owner, take such action as may be necessary to cause the suspension of
any further payment, advance, or guarantee of funds. Furthermore, failure to submit the
required records upon request or to make such records available may be grounds for
debarment action pursuant to 29 CFR 5.12., and applicable county rules and ordinances.

(4) Apprentices and trainees

0] Apprentices - Apprentices will be permitted to work at less than the predetermined rate
for the work they performed when they are employed pursuant to and individually registered in a
bona fide apprenticeship program registered with the U.S. Department of Labor, Employment
and Training Administration, Bureau of Apprenticeship and Training, or with a State
Apprenticeship Agency recognized by the Bureau, or if a person is employed in his or her first
90 days of probationary employment as an apprentice in such an apprenticeship program, who
is not individually registered in the program, but who has been certified by the Bureau of
Apprenticeship and Training or a State Apprenticeship Agency (where appropriate) to be eligible
for probationary employment as an apprentice. The allowable ratio of apprentices to journeymen
on the job site in any craft classification shall not be greater than the ratio permitted to the
contractor as to the entire work force under the registered program. Any worker listed on a
payroll at an apprentice wage rate, who is not registered or otherwise employed as stated
above, shall be paid not less than the applicable wage rate on the wage determination for the
classification of work actually performed. In addition, any apprentice performing work on the job
site in excess of the ratio permitted under the registered program shall be paid not less than the
applicable wage rate on the wage determination for the work actually performed. Where a
contractor is performing construction on a project in a locality other than that in which its
program is registered, the ratios and wage rates (expressed in percentages of the journeyman's
hourly rate) specified in the contractor's or subcontractors registered program shall be observed.
Every apprentice must be paid at not less than the rate specified in the registered program for
the apprentice's level of progress, expressed as a percentage of the journeymen hourly rate
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specified in the applicable wage determination. Apprentices shall be paid fringe benefits in
accordance with the provisions of the apprenticeship program. If the apprenticeship program
does not specify fringe benefits, apprentices must be paid the full amount of fringe benefits
listed on the wage determination for the applicable classification. If the Administrator of the
Wage and Hour Division of the U.S. Department of Labor determines that a different practice
prevails for the applicable apprentice classification, fringes shall be paid in accordance with that
determination. In the event the Bureau of Apprenticeship and Training, or a State
Apprenticeship Agency recognized by the Bureau, withdraws approval of an apprenticeship
program, the contractor will no longer be permitted to utilize apprentices at less than the
applicable predetermined rate for the work performed until an acceptable program is
approved.

(i) Trainees - Except as provided in 29 CFR 5.16, trainees will not be permitted to work at
less than the predetermined rate for the work performed unless they are employed pursuant to
and individually registered in a program which has received prior approval, evidenced by formal
certification by the U.S. Department of Labor, Employment and Training Administration. The
ratio of trainees to journeymen on the job site shall not be greater than permitted under the plan
approved by the Employment and Training Administration. Every trainee must be paid at not
less than the rate specified in the approved program for the trainee's level of progress,
expressed as a percentage of the journeyman hourly rate specified in the applicable wage
determination. Trainees shall be paid fringe benefits in accordance with the provisions of the
trainee program. If the trainee program does not mention fringe benefits, trainees shall be paid
the full amount of fringe benefits listed on the wage determination unless the Administrator of
the Wage and Hour Division determines that there is an apprenticeship program associated with
the corresponding journeyman wage rate on the wage determination which provides for less
than full fringe benefits for apprentices. Any employee listed on the payroll at a trainee rate who
is not registered and participating in a training plan approved by the Employment and Training
Administration shall be paid not less than the applicable wage rate on the wage determination
for the classification of work actually performed. In addition, any trainee performing work on the
job site in excess of the ratio permitted under the registered program shall be paid not less than
the applicable wage rate on the wage determination for the work actually performed. In the
event the Employment and Training Administration withdraws approval of a training program,
the contractor will no longer be permitted to utilize trainees at less than the applicable
predetermined rate for the work performed until an acceptable program is approved.

(iii) Equal employment opportunity - The utilization of apprentices, trainees and journeymen
under this part shall be in conformity with the equal employment opportunity requirements of
Executive Order 11246, as amended, and 29 CFR part 30.

(5) Compliance with Copeland Act requirements - The contractor shall comply with the
requirements of 29 CFR part 3, which are incorporated by reference in this contract.

(6) Subcontracts - The contractor or subcontractor shall insert in any subcontracts the clauses
contained in 29 CFR 5.5(a)(1) through (10) and such other clauses as the Federal Transit
Administration may by appropriate instructions require, and also a clause requiring the
subcontractors to include these clauses in any lower tier subcontracts. The prime contractor
shall be responsible for the compliance by any subcontractor or lower

tier subcontractor with all the contract clauses in 29 CFR 5.5.

(7) Contract termination: debarment - A breach of the contract clauses in 29 CFR 5.5 may be
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grounds for termination of the contract, and for debarment as a contractor and a subcontractor
as provided in 29 CFR 5.12.

(8) Compliance with Davis-Bacon and Related Act requirements - All rulings and
interpretations of the Davis-Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5 are
herein incorporated by reference in this contract.

(9) Disputes concerning labor standards - Disputes arising out of the labor standards
provisions of this contract shall not be subject to the general disputes clause of this contract.
Such disputes shall be resolved in accordance with the procedures of the Department of Labor
set forth in 29 CFR parts 5, 6, and 7. Disputes within the meaning of this clause include disputes
between the contractor (or any of its subcontractors) and the contracting agency, the U.S.
Department of Labor, or the employees or their representatives.

(10) Certification of eligibility —

0] By entering into this contract, the contractor certifies that neither it (nor he or she) nor
any person or firm who has an interest in the contractor's firm is a person or firm ineligible to be
awarded Government contracts by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR
5.12(a)(1).

(i) No part of this contract shall be subcontracted to any person or firm ineligible for award of a
Government contract by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1).

(iii) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 U.S.C.
1001.

DISADVANTAGED BUSINESS ENTERPRISES

a. This contract is subject to the requirements of Title 49, Code of Federal Regulations, Part 26,
participation by Disadvantaged Business Enterprises in Department of Transportation Financial
Assistance Programs. The national goal for participation of Disadvantaged Business Enterprises
(DBE) is 10%. The agency’s overall goal for DBE participation is 21.4 %. A separate contract
goal for DBE patrticipation may be established by the Municipality for each contract. If the
Municipality elects to set a contract goal for any specific contract, it must in each instance
submit the project goal with all supporting documents and details to MDT'’s Office of Civil Rights
for Review and approval.

b. The municipality shall ensure that its contractors do not discriminate on the basis of race,
color, national origin, or sex in the performance of its contract funded with federal dollars or
ARRA funds. The contractor shall carry out applicable requirements of 49 CFR Part 26 in the
award and administration of this DOT-assisted contract. Failure by the contractor to carry out
these requirements is a material breach of this contract, which may result in the termination of
this contract or such other remedy as Miami-Dade Transit deems appropriate. Each subcontract
that a contractor signs with a subcontractor must include the assurance in this paragraph (see
49 CFR 26.13(b, and copies of such contracts provided to Miami-Dade Transit.

c. If a separate contract goal has been established, the municipality shall ensure that the
Bidders/offerors are required to document sufficient DBE participation to meet these goals or,
alternatively, document adequate good faith efforts to do so, as provided for in 49 CFR 26.53.
EB/amb
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Award of any contract under this Interlocal Agreement is conditioned on submission of the
following

1. The names and addresses of DBE firms that will participate in this contract;
2. A description of the work each DBE will perform;
3. The dollar amount of the participation of each DBE firm participating;

4. Written documentation of the bidder/offeror's commitment to use a DBE
subcontractor whose participation it submits to meet the contract goal;

5.  Written confirmation from the DBE that it is participating in the contract as provided
in the prime contractor’'s commitment; and

6. If the contract goal is not met, evidence of good faith efforts to do so.

Bidders/Offerors must present the information required above as a matter of responsiveness
with initial proposals and prior to contract award (see 49 CFR 26.53(3)).

d. The contractor is required to pay its subcontractors performing work related to this contract
for satisfactory performance of that work no later than 30 days after the contractor’s receipt of
payment for that work from the municipality. In addition, the contractor is required to return any
retainage payments to those subcontractors within 30 days after the subcontractor's work
related to this contract is satisfactorily completed. If the municipality elects to use progress
payments, the contractor is required to return any retainage payments to those subcontractors
within 30 days after incremental acceptance of the subcontractor’'s work by the municipality and
contractor’s receipt of the partial retainage payment related to the subcontractor’s work.

e. The contractor must promptly notify municipality, who shall in turn notify MDT, whenever a
DBE subcontractor performing work related to this contract is terminated or fails to complete its
work, and must make good faith efforts to engage another DBE subcontractor to perform at
least the same amount of work. The contractor may not terminate any DBE subcontractor and
perform that work through its own forces or those of an affiliate without prior written consent of
both MDT and the Municipality.
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DBE CONTRACTOR IDENTIFICATION STATEMENT

1) Name of DBE Contractor

2) Year business established

3) Address and telephone number

4) DBE Type: Women Black Hispanic Other (specify)
All DBEs must show ownership percentage by gender-- Male % Female

5) Name of principal officer

%

6) Principal type of work

7) Name of persons involved in management of firm and positions held:
NAME RACE SEX POSITION/TITLE
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If additional space is needed, please use another sheet.

8) For a Corporation or Professional Association (PA): Identify those who own five percent or more of the firm's
stock or five percent or more share of a Professional Association.

NAME RACE SEX OWNERSHIP  YEARS OF VOTING
PERCENTAGE OWNERSHIP PERCENTAGE
A.

If additional space is needed, please use another sheet. (Continued on Page 2)
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DBE CONTRACTOR IDENTIFICATION STATEMENT
MDT DBE Participation Program

9) For a Proprietorship, indicate the DBE status and gender of the proprietor:
Black Male Black Female Hispanic Male Hispanic Female

Other Male (Specify) Other Female (Specify)

10) Does the firm have an 8(a) Certification issued by the Small Business Administration under Section 8(a) of the
Small Business Act as amended (15 U.S.C. 637 (a)?

NO YES , Certified as an 8(a) Contractor (date)

11) Date certified as a DBE Cert. No. Expires

12) The undersigned agrees to provide other relevant information concerning ownership and control if requested
to do so by MDC or its representative.

Signature of Official of DBE Company Title of Official

Date

EB/amb
MDT —OCR/LR
DBE FORMS  (Rev. 6/2009)



MIAMI-DADE TRANSIT OFFICE OF CIVIL RIGHTS AND LABOR RELATIONS DBE PROGRAM

PRIME AND SUBCONTRACTORS INFORMATION FORM

INSTRUCTIONS: To be completed by the prime and by all subcontractors that submitted a bid on the project.

Bid Description: Bid No.

Percentage of DBE Goal %

BIDDER INFORMATION

Firm Name F.E.ILN.*

Street Suite No.

City State Zip Code

Prime Bidder?Yes __ No______If No, enter name of Prime

Year Founded Annual Gross Receipts: Under $500k___ Over $500k___
Phone No. FAX No. Email

SPECIALTY

USE APPROPRIATE TWO-DIGITS SBA STANDARD INDUSTRIAL CLASSIFICATION CODE (SIC):
Construction: Building--SIC 15 ___ Heavy--SIC 16 ___ Specialty Trades--SIC87 ___
Professional Services (Architectural, Engineering, Accounting, etc.) SIC87

Goods, Equipment and Non-professional Services

MIAMI-DADE COUNTY CERTIFIED DBE:
Certificate Expiration Date: / / Ethnicity Gender

AFFIDAVIT
| certify that | am an authorized representative of above named firm.

Signature Name Title Date
For MDC Use Only: Was the subject bid awarded to this bidder? Yes No
EB/amb
MDT -OCR/LR

DBE FORMS  (Rev. 6/2009)




MIAMI-DADE TRANSIT OFFICE OF CIVIL RIGHTS AND LABOR RELATIONS DBE PROGRAM

SCHEDULE FOR PARTICIPATION
Instructions for Contractors: List your DBE firms and sign.
DBE FIRM (1):
Name

Type of Work to Be Performed:

Percentage and Dollar Amount of Total Bid Committed: %S

Proposed Commencement Date: Proposed Completion Date:
DBE Firm (2):

Name

Type of Work to Be Performed:

Percentage and Dollar Amount of Total Bid Committed: %S

Proposed Commencement Date: Proposed Completion Date:
DBE Firm (3):

Name

Type of Work to Be Performed:

Percentage and Dollar Amount of Total Bid Committed: % S

Proposed Commencement Date: Proposed Completion Date:
DBE Firm (4):

Name

Type of Work to Be Performed:

Percentage and Dollar Amount of Total Bid Committed: % S

Proposed Commencement Date: Proposed Completion Date:

The undersigned certifies that it is committed to hire the above firms to do the work listed above on project
, as part of it obligations under said project, and agrees to make the DBE & EEO
Requirements of said project part of any tier of its subcontracts.

Authorized Signature Print Name and Title Date

Name of Contractor

EB/amb
MDT —OCR/LR
DBE FORMS  (Rev. 6/2009)



MIAMI-DADE TRANSIT OFFICE OF CIVIL RIGHTS AND LABOR RELATIONS DBE PROGRAM

To:

LETTER OF INTENT FROM DBE SUBCONTRACTOR, SUPPLIER AND/OR CONSULTANT

and Miami-Dade County

From:

The undersigned DBE is prepared to perform the following described services and/or supply the following

(Name of Prime Contractor)

(Name of DBE Firm)

described goods, in connection with the following project/contract for a total dollar amount of S

certifies that, upon the execution of a contract with the Prime Contractor, it will not subcontract any part of such
contract to any firm, at any tier, without obtaining prior written consent from Miami-Dade County, through the
Prime Contractor; it further certifies that it has received from Prime Contractor a true copy of the Affirmative

Action provisions, which must include the Davis Bacon requirements and wage determinations, if applicable.

Prime Contractor Project

Name

DBE ASSIGNMENTS:

Item No. Work to be performed Dollar Amount Per Bid Form
$
$
S
Item/Supply Description Quantity Dollar Amount
Title

Authorized Signature

Print Name Date

EB/amb

MDT -OCR/LR
DBE FORMS  (Rev. 6/2009)



SUBCONTRACTORS MONTHLY PROGRESS REPORT

PROJECT

Report Period: CONTRACT NUMBER
NAME

CONTRACTOR NAME CONTRACT

AMOUNT $

PAID TO PRIME CONTRACTOR TO DATE

DBE GOAL, %

DBE FIRMS | sex | ETHNIC TYPE OF MONTHLY | PAYMENT TO | CONTRACT
PAYMENT DATE AMOUNT

WORK/SERVICE

;::?ENTS TO NON- TYPE OF SERVICE AMOUNT

| certify that the above information is true and accurate to the best of my knowledge and understand that if |
misrepresent or falsify such information, | may be subject to civil and or criminal prosecution under Title 18 United

State Code Section 1001.

Print Name and Title Date

Authorized Signature

17
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Office of the Town Manager

Steven J. Alexander
Town Manager

MEMORANDUM

To: Honorable Mayor, Vice Mayor and Town Council

From: Steven J. Alexander, Town Manager

Date: June 16, 2010

Re: EXECUTION OF AGREEMENT FOR CONSTRUCTION PHASE SERVICES FOR THE SW 208

STREET ROADWAY AND RESURFACING IMPROVEMENTS

REQUEST

A RESOLUTION OF THE MAYOR AND TOWN COUNCIL OF THE TOWN OF CUTLER BAY, FLORIDA, RELATING
TO PROFESSIONAL SERVICES AGREEMENT, AUTHORIZING THE TOWN MANAGER TO ISSUE A PURCHASE
ORDER TO MARLIN ENGINEERING, INC. FOR CONSTRUCTION PHASE SERVICES FOR STREET
IMPROVEMENTS ON SW 208" STREET BETWEEN 87" AVE TO OLD CUTLER ROAD; AND PROVIDING AN
EFFECTIVE DATE.

BACKGROUND AND ANALYSIS

At the November 17, 2007 Town Council meeting, Resolution No. 07-03 was adopted approving the
execution of non-exclusive professional services agreements with firms to provide various engineering
and architectural services for the Town, including Landscape Architectural Services.

Following a thorough evaluation by the Town’s Selection Committee which included previous
experience with similar projects, the proposed scope of services, project deliverables and over-all cost,
the Public Works Department has selected Kimley-Horn and Associates, Inc. to complete engineering
design services for the SW 208 Street Roadway and Resurfacing Improvements. The roadway design
was completed by Marlin Engineering who, has been involved with several meetings with Miami-Dade
County Public Works staff. The project has been permitted through Miami-Dade County, based on the
plans submitted by Marlin Engineering.

The attached work Authorization, in the amount of $ 49,918.87, will allow the Town’s engineering
consultant to “manage” the project and insure that the contractor is constructing the project, as per the
Town’s Invitation to Bid # 10-02 contract specifications. The following tasks will be performed:

e Task1 Meetings

e Task 2 Resident Project Representation

e Task 3 Shop Drawing Review

e Task4 Contract Administration




e Task5 Project Close-out

Funding for the Construction Phase service is included in the Town’s 2009-10 Capital Improvement
Budget — SW 208 Street Roadway Improvements.

RECOMMENDATION

We recommend that the attached resolution be adopted, authorizing the Town Manager to issue a
Purchase Order in the amount of $ 49,918.87, based on the same term and conditions as stated in the

Town’s executed Professional Services Contract.



RESOLUTION NO. 10-___

A RESOLUTION OF THE MAYOR AND TOWN
COUNCIL OF THE TOWN OF CUTLER BAY,
FLORIDA, AUTHORIZING THE TOWN MANAGER
TO ISSUE A PURCHASE ORDER TO MARLIN
ENGINEERING, INC. TO PROVIDE
CONSTRUCTION PHASE SERVICES FOR THE SW
208 STREET ROADWAY AND RESURFACING
IMPROVEMENT PROJECT; AND PROVIDING AN
EFFECTIVE DATE.

WHEREAS, on November 14, 2007 the Town of Cutler Bay (the “Town”)
adopted Resolution No. 07-52 approving the execution of non-exclusive professional
services agreements (the “Agreements’) to allow firms to provide various engineering
and architectural services for the Town; and

WHEREAS, the Town has budgeted for the SW 208 Street Roadway and
Resurfacing Improvements within 2009-10 Capital Improvement(s) Budget; and

WHEREAS, in accordance with the terms of the Agreements and the provisions
set forth in Resolution 07-52, the Public Works Department solicited a proposal from
Marlin Engineering, Inc., which has an executed Agreement with the Town and

WHEREAS, Marlin Engineering, Inc. had already been selected by the Town to
design the SW 208 Street Roadway and Resurfacing Project and has performed well thus
far; and

WHEREAS, Town staff has determined that Marlin Engineering, Inc. would be
best suited to provide construction phase services because their selection would provide
continuity and the Town would benefit their existing understanding of the project; and

WHEREAS, Town staff has conducted preliminary negotiations with Marlin
Engineering, Inc. and estimated the cost of providing these services to the Town to bein
the amount of $ 49,918.87 (attached as Exhibit “A”);and

WHEREAS, the Town Manager has determined in accordance with Section
3.10 of the Town Charter and the Town purchasing ordinance that there is a sufficient
unencumbered budget appropriation within the department to pay for this agreement, and
the Town Manager has made a written recommendation to the Council for its approval;
and

WHEREAS, the Town finds that this Resolution will promote the hedlth, safety
and welfare of the Town.



NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND TOWN
COUNCIL OF THE TOWN OF CUTLER BAY, FLORIDA, AS FOLLOWS:

Section 1. Recitals. The above recitals are true and correct and are
incorporated herein by this reference.

Section 2. Authorization. In accordance with the terms and conditions of
Resolution No. 07-52, which approved the execution of non-exclusive professional
services agreements (the “ Agreement”) to alow firms to provide various engineering and
architectural services for the Town, the Town Manager is authorized, on behaf of the
Town, to issue a Purchase Order in the amount of $49,918.87 to Marlin Engineering Inc.
to provide construction phase services on the SW 208 Street Roadway and Resurfacing
Improvement Project, in substantially the form attached hereto as Exhibit “A”.

Section 3. Effective Date. This resolution shall take effect immediately
upon adoption.

PASSED and ADOPTED this day of , 2010.

PAUL S. VROOMAN, Mayor

Attest:

ERIKA GONZALEZ-SANTAMARIA, CMC
Town Clerk

APPROVED ASTO FORM AND
LEGAL SUFFICIENCY FOR THE
SOLE USE OF THE TOWN OF CUTLER BAY:

WEISS SEROTA HELFMAN PASTORIZA
COLE & BONISKE, P.L.
Town Attorney

Moved By:
Seconded By:



FINAL VOTE AT ADOPTION:
Mayor Paul S. Vrooman

Vice Mayor Edward P. MacDougall
Councilmember Peggy R. Bell
Councilmember Timothy J. Meerbott

Councilmember Ernest N. Sochin



MARLIE

ENGINEERING

June 2, 2010

Erick Carrillo

Stormwater Utility Manager

Town of Cutler Bay

10720 Caribbean Boulevard, Suite 105
Cutler Bay, Florida 33189

Re: Project: SW 208™ Street Roadway Improvements
Miami-Dade County

Dear Mr. Carrillo:
Per your request please find our fee proposal for CEI and Post Design Services for the above
referenced project.

Total Fee: $49,918.87

We appreciate the opportunity to work with you and provide the required services.

If you have any questions or need additional information please give me a call.

Sincerely,

ring, Inc

. Lagos, P.E.
Manager

cc: Ramon Soria, P.E. (MEI)
Miguel Soria, P.E. (MEI)
File

Tramsportation Plannming Traffic Enginccring Projcct Developmaoinmt Highwweay Dosign
Municipeatl Aviation Tramisit Comnmstruction Managocimaent Bricigc lnspcction Surveying

2191 NW 97 Avenue Miami, Filorida33172-2313 Tel. {305) 477-7575 Fax (305) 477-7590

www.marline ngineering.com
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Office of the Town Manager

Steven J. Alexander
Town Manager
MEMORANDUM

To: Honorable Mayor, Vice Mayor and Town Council
From: Steven J. Alexander, Town Manager
Date: June 16, 2010

Re: AWARD OF ITB # 10-02: SW 208 Street Roadway Improvements

REQUEST
A RESOLUTION OF THE MAYOR AND TOWN COUNCIL OF THE TOWN OF CUTLER BAY, FLORIDA,

APPROVING THE AGREEMENT WITH GENERAL ASPHALT COMPANY, INC. FOR THE SW 208
STREET ROADWAY RESURFACING AND IMPROVEMENTS; AUTHORIZING THE TOWN MANAGER
TO ENTER INTO THIS AGREEMENT; AND PROVIDING FOR AN EFFECTIVE DATE.

BACKGROUND AND ANALYSIS

The Town Council adopted Resolution number 10-09 which, authorized staff to issue an
Invitation to Bid (ITB) # 10-02: Roadway Resurfacing Improvements, funded through the Town's
Local Option Gas Tax proceeds. The ITB was advertised in a newspaper of general circulation
which, complies with the Town’s Purchasing Ordinance. The ITB had a due date and time of
June 2, 2010 @ 10:00 a.m. The Town held a “mandatory” pre-bid meeting on May 19, 2010 @
10:00 a.m. at which time twenty-seven (27) prospective bidders attended. The Town received
ten (10) bid packages from potential contractors (see attached “detailed” and “summary” Bid
Tabulation sheet provided by the Town Clerk’s Office).

The following bidders were comprised the top two (2) responsive:

e General Asphalt Company, Inc. S 342,037.77
e Florida Engineering & Development, Inc. S 348,715.90

Note: the Town Consulting Engineer’s Construction Cost Estimate was: $ 409,000.

A complete review was performed by the Town’s Consulting Engineer (Marlin Engineering) on
the “Lowest & Responsive” bidder: General Asphalt Company, Inc. which, included:

e Contacting all of the provided references, as per ITB # 10-02; and

e Town staff’s facilities inspections, as per ITB # 10-02; and

e Confirmation of “good standing” with the State of Florida Department of
Business and Professional Regulations which, included any registered
complaints.

RECOMMENDATION
Based on Town staff’s evaluation of the “lowest & responsive” bidder: General Asphalt
Company, Inc., it is recommended that the Town Council approve the attached Resolution.



RESOLUTION NO. 10-

A RESOLUTION OF THE MAYOR AND TOWN
COUNCIL OF THE TOWN OF CUTLER BAY,
FLORIDA, APPROVING THE AGREEMENT WITH
GENERAL ASPHALT COMPANY, INC. FOR THE
SW 208 STREET ROADWAY AND RESURFACING
IMPROVEMENTS; AUTHORIZING THE TOWN
MANAGER TO ENTER INTO THIS AGREEMENT;
AND PROVIDING FOR AN EFFECTIVE DATE.

WHEREAS, the Town Council adopted Resolution # 10-02 on February 17,
2010, approving the issuance of a Invitation to Bid (ITB) 10-02 for the SW 208 Street
Roadway and Resurfacing Improvements; and

WHEREAS, a “mandatory” pre-bid meeting was held on May 19, 2010 at which
time twenty-seven (27) prospective bidders attended; and

WHEREAS, the ITB resulted in ten (10) bids being received prior to the June 2,
2010 deadline; and

WHEREAS, in accordance with Section 3.10 of the Town Charter and the Town
purchasing ordinance, the Town has evaluated the ten (10) bids and the Town Manager
has made a written recommendation to the Council for its approval; and

WHEREAS, pursuant to the ITB competitive selection process utilized by the
Town and the recommendation of the Town Manager, the Town Council desiresto utilize
the services of Genera Asphalt Company, Inc. (the “Contractor”) to provide roadway
resurfacing improvements; and

WHEREAS, the Town Attorney’s Office has reviewed the terms of the
agreement with Contractor, attached as Exhibit “A”, and has determined that it is legally
sufficient; and

WHEREAS, the Town finds that this Resolution will promote the health, safety
and welfare of the Town.

NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND TOWN
COUNCIL OF THE TOWN OF CUTLER BAY, FLORIDA, THAT:

Section 1. Recitals. The above recitals are true and correct and are
incorporated herein by this reference.

Section 2. Approval of the Agreement. The Town Council hereby approves
the agreement with General Asphalt Company, Inc. for the SW 208 Street roadway and




resurfacing improvements, which incorporates Invitation to Bid 10-02 and associated
documents, in substantially the form attached hereto as Exhibit “A” (the “ Agreement”).

Section 3. Town Manager Authorized. The Town Manager is authorized, on
behaf of the Town, to execute the Agreement for roadway resurfacing & miscellaneous
improvements with Genera Asphalt Company, Inc. for roadway resurfacing improvements,
in substantially the form attached hereto as Exhibit “A”. The Town Manager is authorized
to execute, without further Town Council action and once approved by the Town Attorney
astoform and legal sufficiency.

Section 4. Effective Date. ThisResolution shall be effective immediately upon
adoption.

PASSED and ADOPTED this day of , 2010.

PAUL S. VROOMAN, Mayor

Attest:

ERIKA GONZALEZ-SANTAMARIA, CMC
Town Clerk

APPROVED ASTO FORM AND LEGAL SUFFICIENCY
FOR THE SOLE USE OF THE TOWN OF CUTLER BAY:

WEISS SEROTA HELFMAN PASTORIZA
COLE & BONISKE, P.L.
Town Attorney

Moved By:
Seconded By:

FINAL VOTE AT ADOPTION:
Mayor Paul S. Vrooman

Vice Mayor Edward P. MacDougall
Councilmember Peggy R. Bell
Councilmember Timothy J. Meerbott

Councilmember Ernest S. Sochin
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JUNE 2, 2010 (10:00 A.M.)

MANDATORY “PRE-BID” MEETING DATE & TIME:
MAY 19,2010 (10:00 A.M.)




SW 208 STREET — ROADWAY IMPROVEMENTS

FOR

THE TOWN OF CUTLER BAY

TABLE OF CONTENTS

SECTION TITLE PAGE(S)
I. Advertisement for Bids ..o 3
2. Instruction to Bidders ..........coooviiiiiiiii 4-11
3. CONMIACT ..o 12-20
4. Bidder’s Representation and Proposal/Bid Form |

Standard General Conditions of the Construction Contract .................. 21-25

5. Supplemental Conditions ...........ocoeiviiiii 26-41
6. SPECHICAIONS L.\ vt 42-56
7. AppendiX A ..o N/A
8. Addendum Acknowledgement ................... 57
9. Anti-Kickback Affidavit ... 58
10. Non-Collusive Affidavit .........cooiiiiiiii e, 59-60
1. SWOrN STAEMENT ...ttt e, 61-63
12. Qualification Statement ................ooiiiiiniii e 64-68
13. Performance Bond ... 69-70
14. Payment Bond ... ..o 71-73
15. Drug-free Workplace Form ...........coooiiiiviiiiii 74



INVITATION TO BID
ITB# 10-02
SW 208 STREET ROADWAY IMPROVEMENTS
TOWN OF CUTLER BAY

The Town of Cutler Bay is requesting bids from qualified firms to provide Roadway
Improvements for the Town of Cutler Bay. Interested firms should visit the Town’s website at
www.cutlerbay-fl.gov to obtain the Invitation to Bid package. Packages may also be picked
up during normal business hours at the office of the Town Clerk, Erika Gonzalez-
Santamaria, located at:

TOWN OF CUTLER BAY
10720 CARIBBEAN BLVD,, SUITE 105
Cutler Bay, FL 33189

Sealed submittals including one (1) original and three (3) copies of the submittals plus a CD
containing all documents submitted must be received no later than 10:00 A.M. on Wednesday
June 2, 2010 and be clearly marked on the outside, “TTB 10-02 SW 208 Street Roadway
Improvements”, by Erika Gonzalez-Santamaria, Town Clerk, Town of Cutler Bay, 10720
Caribbean Blvd., Suite 105, Cutler Bay, Florida, 33189. Late submittals and electronic
submittals will not be accepted.

A MANDATORY “pre-bid” meeting will be held on Wednesday May 19, 2010 at
16:00 AM. in the Town Hall Conference Room, 10720 Caribbean Blvd., Saite # 105,
Cutler Bay, Florida 33189,

Pursuant to Town Code, public notice is hereby given that a “Cone of Silence" is imposed
concerning the Town’s competitive purchasing process, which generally prohibits communications
concerning the ITB from the time of advertisement of the TTB until the Town Council meeting at
which the Council considers the Town Manager’s recommendation to the Town Council
concerning the competitive purchase transaction. Please see the detailed specifications for the
public solicitation for services for a statement fully disclosing the requirements of the “Cone of
Silence”.

Pursuant to Ordinance 06-11; Town Code Chapter 8A; Section 7.6 of the Town Charter, vendors
of the Town are required to disclose any campaign contributions to the Town Clerk, and each
vendor must do so prior to and as a condition of the award of any Town contract to the vendor.
Please see the detailed specifications of this solicitation for further details.

The Town of Cutler Bay reserves the right to accept or reject any and/or all bids or parts of bids, to
workshop or negotiate any and all bids, to waive irregularities, and to request re-bids on the
required materials or services.

Steven J. Alexander
Town Manager

ITB 10-02
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1.01.

1.02.

TOWN OF CUTLER BAY
SECTION 2

INSTRUCTIONS TO BIDDERS

SEALED BIDS- Sealed bids for furnishing all goods and services necessary to complete
the Work specified in these documents will be received at:

Date: June 2, 2010 (Wednesday)

Time: 10:00 am

Place: Town Hall
10720 Caribbean Blvd., Suite 105
Cutler Bay, Florida 33189

DEFINITION OF TERMS- Certain terms used in these documents are defined as
follows:

Bid\Proposal ~ The bid documents submitted by the Bidder.

~—Any person, firm or corporation submitting a proposal for the Work covered by these =~~~

specifications or his duly authorized representative.
The Town Council of the Town of Cutler Bay or the Town Manager, if applicable.

The person, firm or corporation with whom the Town has executed a contract for the
Work.

Days shall mean calendar days.

In order to be considered a “responsible” bidder, the Bidder must possess integrity as well
as adequate equipment and personnel to do the Work within the time limits that are
established and adequate financial status to meet the obligations to perform the Work. The
firm must not have defaulted on a prior contract or been disbarred by any agency.

Any person, firm or corporation submitting a Bid for the Work whose Bid form is
complete and includes all required attachments and enclosures, free from exclusions or
special conditions and has no alternative Bids for any items, unless alternatives are
requested in the specifications.

The services required by the Contract Documents, including labor and materials.

The Town’s general engineering consultant and project manager for this contract:
presently Marlin Engineering Inc.
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1.03.

1.04.

1.05.

1.06.

1.07.

DELIVERY OF BIDS- All Bids, whether mailed or delivered in person, shall be
submitted in a SEALED ENVELOPE bearing on the outside the following project
information as well as the name of the Bidder and his address clearly marked:

SW 208 STREET ROADWAY IMPROVEMENTS

and addressed to:

Town of Cutler Bay

10720 Caribbean Boulevard
Suite 105

Cutler Bay, Florida 33189
Attention: Town Clerk

All Bids must be received by the Town no later than 10:00 a.m. on Wednesday June 2,
2010

BID GUARANTY- A certified or cashiers check drawn on a national or state bank, or bid
bond, in the amount of five percent (5%) of the bid, shall accompany each bid as a
guarantee that the Bidder will, if award is made, execute an Agreement to do the Work for
the amount proposed and furnish any required certificates of insurance and bond
documents. The bid bond shall be from a surety with an A-rating or better under Best's
Guidelines, made payable to: The Town of Cutler Bay.

BID FORMS- The Bidder shall submit an original Bid on the bid forms attached to this
ITB. The Bidder shall fill in all the blank spaces completely for each and every unit item
for which a Bid is tendered. The Bidder shall state the price, typewritten or in ink, for
which he proposes to do each item of Work. The Bid shall include: 1)
Agreement/Contract; 2) Bid Forms; 3) Certificate or Evidence of Insurance; 4) Bid
Guarantee; 5) Qualifications Statement; 6) Sworn Statement on Public Entity Crime Form;
7) Addenda acknowledgement, if applicable; 8) Anti-Kickback Affidavit; 9) Non-
Collusive Affidavit; 10) Drug Free Workplace form; and 11) a Corporate Resolution
evidencing authorization to submit Bid, if applicable.

SIGNATURE ON BID- The Bidder shall sign the Bid as follows: If the Bid is made by
an individual, the Bidder’s name and address shall be shown. If made by a firm or
partnership, the name and address of each member of the firm or partnership shall be
shown. If made by a corporation, the person signing the Bid shall show the name of the
state under the laws of which the corporation is chartered, also the names and business
addresses of its corporate officers. The Bid shall bear the seal of the corporation attested
by the secretary. Anyone signing the Bid as agent shall include in the Bid legal evidence
of his/her authority to do so.

COST OF BIDS — All expenses involved with the preparation and submission of Bids to
the Town or any work performed in connection therewith, shall be borne by the Bidder(s).
No payment shall be made for any responses received, nor for any other effort required of
or made by the Bidder(s) prior to commencement of work as defined by the Agreement
duly approved by the Town Council.
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1.08.

1.09.

1.10.

1.12.

1.13.

QUALIFICATION OF BIDDERS- Each Bidder shall submit a completed Qualification
Statement utilizing the form attached.

RIGHT TO REJECT BIDS- The Town of Cutler Bay reserves the right to accept or
reject any and/or all Bids or parts of Bids, to workshop or negotiate any and all Bids, to
waive irregularities, and to request re-Bids on the required materials or services.

AWARD OF CONTRACT-

1.10.1. The Award of the Agreement will be to the lowest Responsive and Responsible
Bidder, whose qualifications indicate the Award will be in the best interest of the Town
and whose Bid complies with the requirements of these specifications. In no case will the
Award be made until all necessary investigations have been made into the responsibility of
the Bidder(s) and the Town Manager is satisfied that the Bidder is qualified to do the
Work and have the necessary organization, capital and equipment to carry out the Work in
the specified timeframes. In evaluating responsibility, the Town may also consider
previous contracts with the Town, past performance and experience with other contracts,
compatibility of the project team with Town personnel, and any other criteria deemed
relevant by the Town.

1.10.2.  If the Town accepts a Bid, the Town will provide a written notice of Award to
the lowest Responsive and Responsible Bidder, who meets the requirements of Section
1.10.1.

1.10.3.  If the successful Bidder to whom an Agreement is awarded forfeits the Award

by failing to meet the conditions of subsection 1.12, the Town may, at the Town’s sole
option, award the Agreement to the next lowest Responsive and Responsible Bidder or
reject all Bids or re-advertise the Work.

1.10.4. The Town, at its sole discretion, may consider the lowest and responsive bidder
as the bidder who has the lowest bid Amount for: . SW 208 Street Roadway

Improvements.

RETURN OF THE BID GUARANTY- All Bid Guarantees of unsuccessful Bidders will
be returned after the Agreement is awarded and executed, if requested by unsuccessful
bidder,

EXECUTION OF CONTRACT- The successful Bidder(s) shall, within ten (10) days of
receipt of a written notice of the Award of the Agreement, deliver to the Town a fully
executed Agreement and all requested certificates of insurance and bonds.

FORFEITURE _OF BID GUARANTY FOR FAILURE TO EXECUTE
CONTRACT- The failure of the successful Bidder(s) to execute an Agreement and
submit required insurance certificates and bonds as specified in subsection 1.12 from
“Standard General Conditions of the Construction Contract” will result in forfeit of the
Award. Each Bidder agrees in advance that the Town will sustain certain damages too
difficult to accurately ascertain. Accordingly, if the Award is forfeited under this Section,
the amount of the Bid Guaranty of the forfeiting Bidder will be retained by the Town, not
as forfeiture or a penalty, but as liquidated damages.
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1.14.

1.16.

1.19.

TIME AND AWARD- The Bidder agrees to abide by the overall and unit prices quoted
in the Bid for up to ninety (90) days from the date of bid opening to allow for the Town
review, award, and execute the Agreement.

INTERPRETATION AND CLARIFICATION- All questions about the meaning or
intent of the Bid Documents and specifications shall be directed in writing to the Town
Clerk’s Office, Erika Gonzalez-Santamaria at 10720 Caribbean Blvd., Suite # 105, Cutler
Bay, Florida 33189 or e-mail: esantamaria@cutlerbay-fl.gov. All correspondences
whether in writing or through e-mail must be titled “SW 208™ Street Roadway
Improvements.” Interpretation or Clarifications considered necessary by the Town in
response to such questions will be issued by means of addenda electronically mailed or
delivered to all parties that are on record with the Town Clerk as having requested and
received the Bid Documents. Provided however that it is each Bidder’s sole responsibility
to be informed of any changes to the 1TB in the form of written addenda and the Town
shall not be responsible for any Bidder’s failure to receive same. The Town has the right
to rely on all Bids received and the submittal of a Bid shall represent the Bidder’s
acknowledgement that he has read and understood the ITB and any addenda thereto.
Written questions must be received no less than seven (7) business days prior to bid
opening. Only questions answered by written addenda shall be binding. Oral and other

~ interpretation or clarifications shall be without legal effect.

BID MODIFICATIONS- No modifications shall be submitted by Bidder or accepted by
the Town.

WITHDRAWAL OF A BID- A Bidder may withdraw his Bid at any date and time prior
to the time the Bids are scheduled to be opened. Notice of withdrawal should be made in
writing to the Town Clerk’s Office, Erika Gonzalez-Santamaria, at 10720 Caribbean
Blvd., Suite # 105, Cutler Bay, Florida 33189.

OPENING OF BIDS- Bids will be publicly opened and read aloud at the appointed time
and place stated in the Invitation to Bid/Request for Proposals. Late Bids will not be
considered. No responsibility will be attached to any Town Staff for the premature
opening of a Bid not properly addressed and identified. Bidders or their authorized agents
are invited to be present at the bid opening.

PUBLIC ENTITY CRIMES ACT- In accordance with the Public Entity Crimes Act,
(Section 287.133, Florida Statutes) a person or affiliate who is a contractor, who had been
placed on the convicted vendor list following a conviction for a public entity crime may
not submit a bid on a contract to provide any goods or services to the Town, may not
submit a bid on a contract with a public entity for the construction or repair of a public
building or public work, may not submit bids on leases or real property to the Town, may
not be awarded or perform work as a contractor, supplier, subcontractor, or consultant
under a contract with any public entity, and may not transact business with the Town in
excess of the threshold amount provided in Section 287.917, Florida Statutes, for Category
Two for a period of 36 months form the date of being placed on the convicted vendor list.
Violation of this section by the Contractor shall result in rejection of the Bid, termination
of the contract, and may cause Contractor debarment.
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1.20.

1.21.

1.22.

1.23.

1.24.

1.24.

TOWN LICENSES, PERMITS AND FEES- In accordance with the Public Bid
Disclosure Act, 218.80, Florida Statutes, each license, permit, or fee a Contractor will
have to pay the Town before or during the Work or the percentage method or unit method

of all licenses, permits and fees required by the Town and payable to the Town by virtue
of the Work as part of the Agreement are as follows:

1) Contractor shall have and maintain during the term of the Agreement all appropriate
Town licenses, and fees for which shall be paid in full in accordance with the Town’s Fee
structure for such licenses. THERE WILL NOT BE ANY PERCENTAGE REDUCTION
OR WAIVING OF TOWN LICENSE FEES.

2) During the performance of the Agreement there may be times when the Contractor will
be required to obtain a Town permit for the Work. It is the responsibility of the Contractor
to insure that he or she has the appropriate Town permits to perform such Work as may
become necessary during the performance of the Agreement. Any fees related to Town
required permits in connection with the Agreement will be the responsibility of the
Contractor and will not be reimbursed by the Town. Licenses, permits, and fees that may
be required by County, State or Federal entities are not included in the above list.

INSURANCE. The Bidder shall be required to provide and maintain insurance coverage
of such types and amounts as specified in Article 5-Bond and Insurance. The Bidder shall
include with his or her Bid either Certificates of Insurance evidencing same or
documentation from his or her insurer evidencing the insurability of the Bidder to meet the
insurance requirements.

BONDS. A Performance and a Payment Bond for the entire base bid amount shall be
required in connection with this contract.

FAMILIARITY WITH LAWS- The Bidder is assumed to be familiar with all applicable
Federal, State, and local laws, ordinances, rules, and regulations that may in any manner
affect the Work.

EXAMINATION OF BIDDER’S FACILITIES - The Town, as part of its evaluation
may perform an examination of the Bidder’s facilities. The Town Manager or designee,
as part of the evaluation, may perform this examination.

The term facilities as used in this solicitation shall include, but shall not be limited to, all
properties operated by the Bidder, all equipment used in the performance of business by
the Bidder, and/or any other evidence, tangible or intangible, that the Town may deem
necessary to substantiate the technical and other qualifications, and the abilities of the
Bidder to perform the Work.

The examination shall include, but shall not be limited to, appearance and cleanliness of
facilities, appearance and cleanliness of equipment, “road worthiness” of vehicles,
appearance and visibility of all signage on vehicles, and possession and distribution of
mandatory equipment. Vehicles shall be examined for compliance with State of Florida
Statutes, as well as applicable County and Town Ordinances. Additionally, examination
may include verification of some of the (physical) minimum requirements for Bidders.
Additionally, the Town reserves the right to perform such examinations on the successful
Bidder as often as it deems necessary, to ensure proper performance of the proposed
Agreement.
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1.25

1.26

1.27

ALLOWANCES - Included in the contract sum is an allocation account for unforeseen
conditions, potential construction changes and quantity adjustments, and additional work
or materials that the Town may deem necessary if ordered and authorized by the Town in
accordance with the Contract Documents.

CAMPAIGN FINANCE RESTRICTIONS ON VENDORS- Ordinance 06-11; Town
Code Chapter 8A. Pursuant to Ordinance 06-11; Town Code Chapter 8A; Section 7.6 of
the Town Charter, vendors of the Town are required to disclose any campaign
contributions to the Town Clerk, and each vendor must do so prior to and as a condition of
the award of any Town contract to the vendor.

Vendors® Campaign Contribution Disclosure:

1. General requirements:
(A) Any vendor required to disclose campaign contributions pursuant to the Charter of the
Town of Cutler Bay, as may be amended, shall file a written disclosure with the Town
Clerk, stating all contributions made that were accepted by an elected official of the Town,
the official to whom they were made and the date they were made. The Town Clerk may
develop a form to be used by vendors for such disclosure.

(B) The disclosure shall be filed prior to and as a condition of the award of any Town
contract to the Vendor.

(C) The Town Clerk shall inform the Council of any disclosures which were made in
relation to any items before the Council prior to the hearing on the item or prior to the
award of the contract.

(D) If an existing vendor makes a contribution the vendor must report the same to the
clerk within ten days of its acceptance or prior to being awarded any additional contract or
renewal, whichever occurs first.

(E) The Town Clerk shall file a quarterly report with the Council, which lists all the
vendor disclosures in the quarter.

2. Disqualification

(A) As per Section 7.6 of the Town Charter, if a Vendor of products or services who
directly or through a member of the person’s immediate family or through a political
action committee or through any other person makes a campaign contribution to a Town
candidate and fails to disclose it then he/she/it shall be barred from selling any product or
service to the town for a period of two years following the swearing in of the subject
elected official.

CONE OF SILENCE- Notwithstanding any other provision of these specifications, the
provisions of Town "Cone of Silence" are applicable to this transaction. The entirety of
these provisions can be found in the Town’s Purchasing Ordinance, Town Ordinance 06-
22. The "Cone of Silence," as used herein, means a prohibition on any communication
regarding a particular Request for Proposal ("RFP"), Request for Qualification ("RFQ") or
bid, between:
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(1
(2)
3)
“4)

(5)

(6)
(7

(8)
)
(10)
(1)

A potential vendor, service provider, proposer, bidder, lobbyist, or consultant; and

The Town Council, Town's professional staff including, but not limited to, the Town
Manager and his or her staff, any member of the Town's selection or evaluation
committee.

The Cone of Silence shall be imposed upon each RFQ, RFP and bid after the
advertisement of said RFQ, RFP, or bid. The Cone of Silence shall terminate at the
beginning of the Town Council meeting at which time the Town Manager makes his or
her written recommendation to the Town Council. However, if the Town Council refers
the Manager's recommendation back to the Manager or staff for further review, the Cone
of Silence shall be re-imposed until such time as the Manager makes a subsequent written
recommendation.

The Cone of Silence shall not apply to:
oral communications at pre-bid conferences;
oral presentations before selection or evaluation committees;
public presentations made to the Town Council during any duly noticed public meeting;
communication in writing at any time with any Town employee, unless specifically
prohibited by the applicable RFQ, RFP or bid documents. The bidder or proposer shall
file a copy of any written communication with the Town Clerk. The Town Clerk shall
make copies available to any person upon request;
communications regarding a particular RFQ, RFP or bid between a potential vendor,
service provider, proposer, bidder, lobbyist or consultant and the Town’s Purchasing
Agent or Town employee designated responsible for administering the procurement
process for such RFQ, RFP or bid, provided the communication is limited strictly to
matters of process or procedure already contained in the corresponding solicitation
document;
communications with the Town Attorney and his or her staff;

duly noticed site visits to determine the competency of bidders regarding a particular bid
during the time period between the opening of bids and the time the Town Manager
makes his or her written recommendation;

any emergency procurement of goods or services pursuant to Town Code;

responses to the Town's request for clarification or additional information;

contract negotiations during any duly noticed public meeting;

communications to enable Town staff to seek and obtain industry comment or perform
market research, provided all communications related thereto between a potential vendor,
service provider, proposer, bidder, lobbyist, or consultant and any member of the Town's
professional staff including, but not limited to, the Town Manager and his or her staff are
in writing or are made at a duly noticed public meeting.

Please contact the Town Attorney for any questions concerning Cone of Silence
compliance. Violation of the Cone of Silence by a particular bidder or proposer shall
render any RFQ award, RFP award or bid award to said bidder or proposer voidable by the
Town Council and/or Town Manager.
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1.28

1.28.1

LOBBYIST REGISTRATION- Proposers must also comply with all Town Charter
sections and Code provisions that pertain to lobbyists, including Section 7.6 of the Town
Charter and implementing ordinance(s), including Sec. 2-11(s) of the Town Code and
Ordinance 07-02. Please contact the Town Clerk at (305) 234-4262 for additional

information.

PROTEST PROCEDURES- With respect to a protest of the terms, conditions, and
specifications contained in a solicitation (RFP, RFQ, or Bid), including any provisions
governing the methods for ranking bids, proposals, or replies, awarding contracts,
reserving rights of further negotiation, or modifying or amending any contract, the notice
of protest shall be filed in accordance with Town Ordinance 06-22.

[THIS SPACE LEFT BLANK INTENTIONALLY]
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TOWN OF CUTLER BAY
SECTION 3

CONTRACT BETWEEN OWNER AND CONTRACTOR

THIS CONTRACT is dated as of the ____ day of in the
year 2010 (which shall be the Effective Date of the Contract) by and between the Town of
Cutler Bay (hereinafter called “OWNER” or “TOWN”) and
(hereinafter called “CONTRACTOR™).

OWNER and CONTRACTOR, in consideration of the mutual covenants

hereinafter set forth, agree as follows:
Article 1. WORK. CONTRACTOR shall complete all Work as specified or

indicated in the Contract Documents. The Work is generally described as follows:

The SW 208 Street improvements project is located between SW 87" Avenue to the East
and Old Cutler Road at it’s Western Terminus. The existing roadway configuration is a
five lane undivided facility with residential dwellings abutting the project to the north and
south. The proposed configuration calls for a typical section reconfiguration by
converting the roadway into a two lane divided facility with landscape components.

The Project for which the Work under the Contract Documents may be the whole or only
a part is generally described as follows:

TOWN OF CUTLER BAY
SW 208 STREET ROAWAY IMPROVEMENTS
(“THE PROJECT”)

Article 2. ENGINEER. The Project has been designed by the following:

ENGINEER:
Marlin Engineering, Inc.
2191 NW 97 Avenue
Miami, FLL 33172-2313
Phone (305) 477-7575

Who is hereinafter called “ENGINEER” and who will assume all duties and
responsibilities and will have the rights and authority assigned to ENGINEER in the
Contract Documents in connection with completion of the Work in accordance with the
Contract Documents.
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3.1

3.2

33

4.1

Article 3. CONTRACT TIME.

If awarded the Base Bid Work, the contractor may not mobilize prior to TBA. The
Work will be substantially completed by TBA and within 90 calendar days after the date
when the Contract Time commences to run as provided in paragraph 2.03 of the General
Conditions, and completed and ready for final payment in accordance with paragraph
14.07 of the General Conditions within 120 calendar days after the date when the Contract
Time commences to run, after such time liquidated damages begin.

If awarded the Base Bid and Additive Bid Work, the contractor may not mobilize for
the Base Bid Work prior to TBA. The Base Bid Work will be substantially completed by
TBA, and the Base Bid and Additive Bid Work will be substantially completed within 150
calendar days after the date when the Contract Time commences to run as provided in
paragraph 2.03 of the General Conditions, and completed and ready for final payment in
accordance with paragraph 14.07 of the General Conditions within 180 calendar days after
the date when the Contract Time commences to run.

Liquidated Damages. OWNER and CONTRACTOR recognize that time is of the
essence of this Contract and that OWNER will suffer financial loss and other damages if
the Work is not substantially or finally complete within the time specified in paragraph 3.1
above, plus any extensions thereof allowed in accordance with Article 12 of the General
Conditions. They also recognize the expense and difficulties involved in proving in a
legal or arbitration proceeding the actual loss suffered by OWNER if the Work is not
substantially or finally complete on time. CONTRACTOR acknowledges and agrees that
the actual delay damages which OWNER will suffer in the event of delay in achieving
Substantial Completion or Final Completion of the Work are difficult, if not impossible, to
determine and that the liquidated damages described herein are a fair and reasonable
estimate of the delay damages which the OWNER is expected to suffer in the event of
such delay.  Accordingly, instead of requiring any such proof, OWNER and
CONTRACTOR agree, that as liquidated damages for delay (but not as a penalty),
CONTRACTOR shall pay OWNER One Thousand and 00/100 dollars ($1,000.00) for
each day that expires after the time specified in Paragraph 3.1 for Substantial Completion
until the Work is substantially complete. Liquidated damages shall be deducted from the
CONTRACTOR’s Applications for Payment.  However, if at the time of the
CONTRACTOR’s Final Application for Payment, CONTRACTOR is owed insufficient
amounts to fully cover the deduction for liquidated damages, then CONTRACTOR shall
pay any amount due within 10 days of written demand by OWNER.

Article 4. CONTRACT PRICE.
OWNER shall pay CONTRACTOR for completion of the Work in accordance with
the Contract Documents and the Schedule of Values provided for payment request

purposes in current funds as follows:

Contract Price $

Contract Price (in words)
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4.2

5.1.

5.1.1

5.2.

7.1.

Included in the Agreement Sum is an allowance account of $15,000.00 for the Base Bid
Form for unforeseen conditions, potential construction changes and quantity adjustments,
and additional work or materials that the Town may deem necessary if ordered and
authorized by the Town Manager in accordance with the Contract Documents. Money
may only be taken from this account at the prior approval of the Engineer and pursuant to
any procedures outlined by the Town Manager.

Article S. PAYMENT PROCEDURES.

CONTRACTOR shall submit Applications for Payment in accordance with Article 14 of
the General Conditions. Applications for Payment will be processed by ENGINEER as
provided in the General Conditions.

Progress Payments. OWNER shall make progress payments on account of the Contract
Price on the basis of CONTRACTOR'S Applications for Payment as recommended by
ENGINEER, on or before the 28th day of each month during construction as provided
below. The Application for Payment shall be in AIA format. All progress payments will
be on the basis of the progress of the Work measured by the Schedule of Values provided
in paragraph 14.01 of the General Conditions and the requirements of the Contract
Documents.

Prior to Substantial Completion, progress payments will be in an amount equal to: 90% of
the Work completed and 90% of materials and equipment not incorporated in the Work
but delivered and suitably stored, less in each case the aggregate of payments previously
made.

Upon Substantial Completion, OWNER shall pay an amount sufficient to increase total
payments to CONTRACTOR to 95% of the Contract Price, less such amounts as
ENGINEER shall determine in accordance with paragraph 14.02.B.5 of the General
Conditions.

Final Payment. Upon Final Completion and acceptance of the Work in accordance with
paragraph 14.07.B.1 of the General Conditions, OWNER shall pay the remainder of the
Contract Price as recommended by ENGINEER as provided in said paragraph 14.07.B.1.

Article 6. INTEREST. Not Applicable
Article 7. CONTRACTOR'S REPRESENTATIONS.

In order to induce OWNER to enter into the Contract, CONTRACTOR makes the
following representations:

CONTRACTOR has thoroughly and to its full satisfaction familiarized himself with the
nature and extent of the Contract Documents, Work, locality, and with all local conditions
and federal, state and local laws, ordinances, rules and regulations that in any manner may
affect cost, progress or performance of the Work. CONTRACTOR has: (a) examined the
Contract Documents, Project Specifications and Drawings thoroughly to its full
satisfaction and has undertaken the responsibility to determine, within the scope of
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7.2.

7.3.

7.4.

7.5.

CONTRACTOR’s competence as a licensed General Contractor, that the Project
Specifications and Drawings are fit and proper for the performance of the Work and to the
best of CONTRACTOR’s knowledge are: (i) free from material errors, omissions, and/or
inconsistencies; and (ii) are in compliance with applicable laws, statutes, building codes,
ordinances, rules and regulations, recognizing however, that CONTRACTOR is not
responsible for the design of the Project; (b) visited the site to familiarize himself with

" local conditions that may in any manner affect cost, progress or performance of the Work;

(c) examined the Project Site to its full satisfaction, including any existing work or
improvements in place, and has determined that the same are fit and proper to receive the
Work in their present condition and CONTRACTOR waives all claims that same are not
in accordance with all data and information with respect to the Project as specified in the
Drawings and Project Specifications and/or as provided by OWNER and Engineer; (d)
familiarized himself with federal, state and local laws, ordinances, rules, policies, and
regulations that may in any manner affect cost, progress or performance of the Work; (e)
studied and carefully correlated CONTRACTOR's observations with the Contract
Documents; and (f) at CONTRACTOR’s own expense, made or obtained any additional
examinations, investigations, explorations, tests and studies, and obtained any additional
information and data which pertain to the physical conditions (surface, sub-surface and
underground facilities) at or contiguous to the Project or otherwise which may affect cost,
progress, performance or furnishing of the Work and which CONTRACTOR deems
necessary to determine its Contract Price for performing and furnishing the Work in
accordance with the time, price and other terms and conditions of the Contract
Documents.

CONTRACTOR has studied carefully all reports of investigations and tests of subsurface
and latent physical conditions at the site or otherwise affecting cost, progress or
performance of the Work which were relied upon by ENGINEER in the preparation of the
Drawings and Specifications and which have been identified in the Supplementary
Conditions.

CONTRACTOR has made or caused to be made examinations, investigations and tests
and studies of such reports and related data in addition to those referred to in paragraph
7.2 as he deems necessary for the performance of the Work at the Contract Price, within
the Contract Time and in accordance with the other terms and conditions of the Contract
Documents; and no additional examinations, investigations, tests, reports or similar data
are or will be required by CONTRACTOR for such purposes.

CONTRACTOR has correlated and considered the results of all such observations,
examinations, investigations, tests, reports and data with the terms and conditions of the
Contract Documents and in reaching the Contract Price and Contract Time.

CONTRACTOR has given ENGINEER written notice of all conflicts, errors or
discrepancies that he has discovered in the Contract Documents and the written resolution
thereof by ENGINEER is acceptable to CONTRACTOR. CONTRACTOR shall not rely
on any conflicts, errors or discrepancies that CONTRACTOR knew or should have known
exist in the Contract Documents as a basis for a claim for an extra to the Contract Price or
Contract Time.
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8.1.
8.2.
8.3.
8.4.
8.5.
8.6.
8.7.
8.8.
8.9.

8.10.
8.11.
8.12.
8.13.
8.14.
8.15.
8.16.
8.17.

9.1.

9.2.

Article 8. CONTRACT DOCUMENTS.

The Contract Documents that comprise the entire Contract between OWNER and
CONTRACTOR are attached to this Contract, made a part hereof and consist of the items
listed in the general conditions and the following:

This Contract

Invitation to Bid

Bid Form

Standard General Conditions

Supplementary Conditions

Detailed Specifications as included in this package and as referenced

Cone of Silence/Campaign Contribution Ordinance/Lobbyist Registration Requirements
Addendum Acknowledgement

Anti-Kickback Affidavit

Non-Collusive Affidavit

Sworn Statement

Qualification Statement

Performance Bond

Payment Bond

Drug-Free Work Place Form

Construction Plans titled — “SW 208 Street Roadway Improvements”

Any Modifications, including Work Authorizations, duly delivered after execution of the
Contract.

There are no Contract Documents other than those listed above in this Article 8. The
Contract Documents may only be altered, amended or repealed by a Modification (as
defined in Section 1 of the General Conditions).

Article 9. MISCELLANEOUS

Terms used in this Contract which are defined in Article 1 of the General Conditions shall
have the meanings indicated in the General Conditions.

No assignment by a party hereto of any rights under or interests in the Contract
Documents will be binding on another party hereto without the written consent of the
party sought to be bound; and specifically but without limitation, moneys that may
become due and moneys that are due may not be assigned without such consent (except to
the extent that the effect of this restriction may be limited by law), and unless specifically
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9.3.

9.4.

9.5

9.7

9.8

9.9

stated to the contrary in any written consent to an assignment, no assignment will release
or discharge the assignor from any duty or responsibility under the Contract Documents.

OWNER and CONTRACTOR each binds himself, his partners, successors, assigns and
legal representatives to the other party hereto, his partners, successors, assigns and legal
representatives in respect to all covenants, agreements and obligations contained in the
Contract Documents.

This Contract may be executed in counterparts.

The OWNER shall retain the ownership of all shop drawings and design drawings once
payment therefore is made.

OWNER and CONTRACTOR hereby knowingly, irrevocably, voluntarily and
intentionally waive any right either may have to a trial by jury in respect to any action or
proceeding based upon the Contract Documents or arising out of, under, or in connection
with the Work or the Project.

The law of the State of Florida shall govern the contract between the Town of Cutler Bay
and the successful bidder and any action shall be brought in Miami-Dade County, Florida.
In the event of litigation to settle issues arising hereunder, the prevailing party in such
litigation shall be entitled to recover against the other party its costs and expenses,
including reasonable attorney fees, which shall include any fees and costs attributable to
appellate proceedings arising on and of such litigation.

INDEMNIFICATION- The parties agree that 1% of the total compensation paid to the
Contractor for the performance of this agreement shall represent the specific consideration
for the Contractor’s indemnification of the Town as set forth in this Section and in the
Terms and Conditions. ‘

To the fullest extent permitted by Laws and Regulations, Contractor shall indemnify and
hold harmless the Town and their consultants, agents and employees from and against all
claims, damages, losses and expenses, direct, indirect or consequential (including but not
limited to fees and charges of attorneys and other professionals and court costs) arising out
of or resulting from the performance of the work, provided that any such claim, damage,
loss or expense (a) is attributable to bodily injury, sickness, disease or death, or to
injury to or destruction of tangible property (other than the work itself) including the
loss of use resulting there from and (b) is caused in whole or in part by any willful and
wanton or negligent or gross negligent acts or omission of Contractor, any
subcontractor, any person or organization directly or indirectly employed by any of them
to perform or furnish any of the work or anyone for whose acts any of them may be
liable, regardless of whether or not it is caused in part by a party indemnified
hereunder or arises by or is imposed by Law and Regulations regardless of the
negligence of any such party.

In any and all claims against the Town or any of their consultants, agents or employees by
any employee of Contractor, any Subcontractor, any person or organization directly or
indirectly employed by any of them to perform or furnish any of the work or anyone for
whose acts any of them may be liable, the indemnification obligation under the above
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9.10

9.11

A)

B)
©
D)

E)

F)

paragraph shall not be limited in any way by any limitation on the amount or type of
damages, compensation or benefits payable by or for Contractor or any such
Subcontractor or other person or organization under workers or workman’s
compensation acts, disability benefit acts or other employee benefit acts.

It is the specific intent of the parties hereto that the foregoing indemnification complies
with Florida Statute 725.06 (Chapter 725). It is further the specific intent and agreement of
the parties that all of the Contract Documents on this project are hereby amended to
include the foregoing indemnification and the “Specific Consideration” therefore.

The official title of the Town is “Town of Cutler Bay”. This official title shall be used in
all insurance, or other legal documentation. Town of Cutler Bay is to be included as
“Additional Insured” with respect to liability arising out of operations performed for Town
of Cutler Bay by or on behalf of Contractor or acts or omissions of Contractor in
connection with such operation.

WARRANTIES OF CONTRACTOR- The CONTRACTOR hereby warrants and
represents that at all times during the term of this Agreement it shall maintain in good
standing all required licenses, certifications and permits required under Federal, State and
local laws necessary to perform the Specified Services.

DEFAULT/FAILURE TO PERFORM- The Town shall be the sole judge of
nonperformance, which shall include any failure on the part of the successful bidder to
accept the award, to furnish required documents, and/or to fulfill any portion of this
contract within the time stipulated.

Upon default by the successful bidder to meet any terms of this agreement, the Town will
notify the bidder three (3) days (weekends and holidays excluded) to remedy the default.
Failure on the contractor’s part to correct the default within the required three (3) days
shall result in the contract being terminated and upon the Town notifying in writing the
contractor of its intentions and the effective date of the termination. The following shall
constitute default:

Failure to perform the work required under the contract and/or within the time required or
failing to use the subcontractors, entities and personnel as identified and set forth, and to
the degree specified in the contract.

Failure to begin the work under this contract within the time specified.

Failure to perform the work with sufficient workers and equipment or with sufficient
materials to ensure timely completion.

Neglecting or refusing to remove materials or perform new work where prior work has
been rejected as non conforming with the terms of the contract.

Becoming insolvent, being declared bankrupt, or committing act of bankruptcy or
insolvency, or making an assignment renders the successful bidder incapable of
performing the work in accordance with and as required by the contract.

Failure to comply with any of the terms of the contract in any material respect.

In the event of litigation or arbitration arising from a default by the contractor, the
contractor shall also be liable for all damages caused by its default which damages may
include but not be limited to any and all costs incurred by the Town in completing the
project, and damages arising out of the contractor’s failure to adhere to the contract
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9.12

A)

B)

9.13

9.14

9.15

9.16

requirements and all attorney’s fees and costs incurred by the Town in seeking legal relief
for the default.

OTHER CAUSES FOR TERMINATION- The Town of Cutler Bay reserves the right to
cancel this contract by written notice to the contractor effective the date specified in the
notice should any of the following apply:

The Town has determined that such cancellation will be in the best interest of the Town to
cancel the contract for its own convenience. In the event the contract is terminated for the
Town’s convenience the contractor will be paid for all labor and materials provided as of
the termination date. No consideration will be given for anticipated lost revenue,
overhead, mobilization or demobilization or the canceled portions of the contract.

Funds are not available to cover the cost of the services. The Town’s obligation is
contingent upon the availability of appropriate funds.

ANTI-DISCRIMINATION- The bidder certifies compliance with the non-discrimination
clause contained in Section 202, Executive Order 11246, as amended by Executive Order
11375, relative to equal employment opportunity for all persons without regard to race,
color, religion, sex or national origin. Furthermore the bidder shall comply with all other
State and local laws and policies that prohibit discrimination.

If any provision of this Contract or any Authorization under this Contract or the
application thereof to any person or situation shall to any extent, be held invalid or
unenforceable, the remainder of the is Contract, and the application of such provisions to
persons or situations other than those as to which it shall have been held invalid or
unenforceable shall not be affected thereby, and shall continue in full force and effect, and
be enforced to the fullest extent permitted by law.

Whenever either party desires to give notice to the other, it must be given by hand delivery
or written notice, sent by certified United States mail, with return receipt requested or a
nationally recognized private mail delivery service, addressed to the party for whom it is
intended, at the place last specified.

Contractor shall abide by the applicable provisions of Chapter 119, Florida Statutes
(Public Records).

[THIS SPACE HAS BEEN LEFT BLANK INTENTIONALLY]
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IN WITNESS WHEREOF, the parties hereto have signed 6 copies of this Contract. At
least one counterpart each has been delivered to OWNER, CONTRACTOR, and
ENGINEER. All portions of the Contract Documents have been signed or identified by
OWNER and CONTRACTOR or by ENGINEER on OWNER’S behalf.

OWNER CONTRACTOR
Town of Cutler Bay

ADDRESS ADDRESS
10720 Caribbean Blvd., Suite 105
Cutler Bay, FL. 33189

BY: BY

Steven J. Alexander
Town Manager

WITNESS WITNESS

(CORPORATE SEAL) (CORPORATE SEAL)

[THIS SPACE HAS BEEN LEFT BLANK INTENTIONALLY]
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TOWN OF CUTLER BAY
SECTION 4

BIDDER’S REPRESENTATION

SW 208 STREET ROADWAY IMPROVEMENTS

Proposal of GG NERAL ASQBAI T Cg:z !NC

(Name)

4850 N.W.72 AVE, MIAM| FL. 33|46

(Address)

to furnish all materials, equipment, and labor and to perform all work in accordance with
the Contract Documents for:

SW 208 STREET ROADWAY IMPROVEMENTS
(“THE PROJECT”)

TO:  Town of Cutler Bay
Attention: Town Clerk
10720 Caribbean Blvd., Suite # 105
Cutler Bay, Florida 33189

The undersigned, as Bidder, hereby declares that the only person or persons interested in
the Bid, as principal or principals, is or are named herein and that no other person than
herein mentioned has any interests in the Bid of the Agreement to which the Work
pertains; that this Bid is made without connection or arrangement with any other person,
company, or parties making Bids or Proposals and that the Bid is in all respects fair and
made in good faith without collusion or fraud.

The Bidder further declares that he or she has examined the geographic location and sites
of the Work; that he has made sufficient investigations to fully satisfy himself that such
sites are suitable for this Work; and he assumes full responsibility therefore; that he has
examined the specifications for the Work and from his own experience or from
professional advice that the specifications are sufficient for the Work to be done and he
has examined the other Contract Documents relating thereto, including the Instructions to
Bidders, the Agreement, Bid, Detailed Scope of Work/Specifications, Qualification
Statement, Public Entity Crime Form, and Insurance requirements and he has read all
addenda prior to the opening of Bids, and that he has satisfied himself fully, relative to all
matters and conditions with respect to the Work to which this Bid pertains.

The Bidder proposes and agrees, if this Bid is accepted, to timely execute the Agreement
with the Town in the form attached and to furnish all necessary materials, all equipment,
all necessary machinery, tools, apparatus, means of transportation, and labor necessary to
complete the Work specified in the Bid and the Agreement, and called for by the
specifications and in the manner specified and to timely submit all required bonds and
insurance certificates.
ITB 10-02
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NOTE: THIS SCHEDULE OF BID ITEMS IS MERELY ILLUSTRATIVE OF THE
MINIMUM AMOUNT/QUANTITY OF WORK TO BE PERFORMED UNDER THE
CONTRACT. IN THE CASE OF ANY CONFLICT BETWEEN THIS SCHEDULE OF
BID ITEMS AND THE DETAILED SPECIFICATIONS, THE DETAILED
SPECIFICATIONS WILL PREVAIL.

The Bidder further proposes and agrees to comply in all respects with the time limits for
commencement and completion of the Work as stated in the Agreement.

The Bidder agrees to execute the Agreement and furnish the executed Agreement, all
required bonds, insurance certificates, and other required information to Town within ten
(10) ten calendar days after written notice of the Award of contract. Failure on the part of
the Bidder to timely comply with this provision shall give Town all rights and remedies
set forth in the Instructions to Bidders.

The undersigned agrees to accept as full compensation therefore the total of the lump sum
prices and extended unit prices items named in the following schedule. It is understood
that the unit prices quoted or established for a particular item are to be used for computing
the amount to be paid to the Contractor, based on the Work actually performed as
determined by the Agreement and the Town. However, in utilizing the schedule, the
Bidder agrees that in no event shall compensation paid to the Bidder under the Agreement
exceed the dollar amount of the Bidder's Bid amount, as set forth in the attached Bid.

It is intended that all Work to be performed under this Bid shall commence approximately
thirty (30) days after Agreement execution.

In no event shall Town be obligated to pay for Work not performed or materials not
furnished.

Bidder's Certificate of Competency No. E - 70 2

Bidder's Occupational License No. RO -~ 0254238

o /‘/’
%},ature of ‘Authorizec ;,
y //W.

(SEAL)
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BID FORM
The following Bid Proposal is presented to assist the Town in evaluating the Bid. The Bid
Amounts will include all items described in the Bid Documents (Detailed Specifications).

Payment shall be made on the basis of Work actually performed and completed.

The Base Bid Amount includes all work on SW 208 Street (from: Old Cutler Road
to: SW 87 Ave):

BASE BID AMOUNT $_34-2,032.77

BASE BID AMOUNT (IN WORDS) Thrae Hunpesh forry Tue

Taxpayer Identification Number:

59- 1115297

BIDDER:

Rcmv A. Laps-‘z PessiDeAT

(Printed Name and T1t1

50 : 3166
(Company Address)

(R05) 592-34p0

(Company Phone Number)

[THIS SPACE LEFT BLANK INTENTIONALLY]
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TOWN OF CUTLER BAY

BASE BID FORM

The following Base Bid Form is presented to assist the Town in evaluating the Bid. This Base Bid Form reflects estimated
quantities for the Base Bid roadway sections as described above. After award, the Town reserves the right to modify estimated
quantities subject to the unit price, and eliminate line items if necessary. In the event of discrepancy or approved quantity
change, the Unit Price for each item will govern. Payment shall be made for the items listed on the Bid Form on the basis of the
Work actually performed and completed.

BID o e DESCRIPTION %Jl'\'mITEYD unit | AT vaLue
101-1 MOBILIZATION 1 LS |%peo.ndf 5000. 00
102-1 MAINTENANCE OF TRAFFIC 1 LS ¥poepen|bio oo, <0
104-10-3 SEDIMENT BARRIER 350 LF P roo |Ezsp.00
104-18 INLET PROTECTION SYSTEM 21 EA B5p.00 WW14d50,00
110-1-1 CLEARING & GRUBBING 0.08 LSIAC ¥/ peeweb 9175 4. Clo
110-4 REMOVAL OF EXISTING CONCRETE PAVEMENT 166 sy {ﬂ//;’ao # 1 926,00

120 REGULAR EXCAVATIO 172 oY #zs00l 32000
160-4 TYPE B STABILIZATION 562 sy |#hee ﬁzfzzzg 00
162-1-11 PREPARED SOIL LAYER, FINISH SOIL LAYER, 6" 1,888 sy (pd,o0 |# 7,',5’52 O0
285-706 OPTIONAL BASE, BASE GROUP 06 738 SY Mjfﬁoa 4 6J0. 06
327-70-1 MILLING EXIST ASPH PAVT 1 * AVG DEPTH 15,971 SY Wbl.4s '!iz'zﬁj;g, 50
327-70-5 MILLING EXIST ASPH PAVT 2" AVG DEPTH 236 sY |#a.00 |8 74'4, 0o
334-1-13 SUPERPAVE ASPHALTIC CONC, TRAFFIC C 113.7 TN _|#imool$1i570.00
337-7-32 ASPHALT CONCRETE FRICTION COURSE, TRAFFIC C, FC-9.5, RUBBER 932.0 N Mv’f;z,cb 595 744,00
425-5 MANHOLE ADJUST 1 EA  B3opook# 3 50, OB
425-5-1 MANHOLE ADJUST (UTHTIES) 17 EA _[Frc0.00|85 1b D00
425-6 VALVE BOX ADJUST 28 EA_s0.00|#4.200.00
520-1-10 CONCRETE CURB & GUTTER, TYPE F 3,460 LF 7;5.-(4,00 4 48440.0
520-5-41 TRAFFIC SEPARATOR CONCRETE- TYPE IV, 4 WIDE 526 LF #2000 |b13.cre.00
522-1 SIDEWALK CONCRETE, 4” THICK 212 SY |#3%.00 $742@ o6
570-1-2 PERFORMANCE TURF, SOD 1,888 sy |fFaoo |# fa,??& 00
700-20-11 SINGLE POST SIGN (LESS THAN 12 SQ. FT.) 52 AS _WP3sg.ix} #13 41.00)
700-20-12 SINGLE POST SIGN, F&, 12-20 SF 2 As _|Bs778d1, 54,60
700-20-60 SINGLE POST (REMOVE) 35 As _|Elf.oo 385 00
705-10-1 OBJECT MARKER, TYPE 1 ’ 9 EA _|#2ip.001f 1,630, 00
706-3 RETRO-REFLECTIVE PAVEMENT MARKERS ' 468 EA | ¥9z2.5 |¢i 472,10
711-11-160 THERMOPLASTIC, STANDARD, WHITE, MESSAGE 24 EA_ #1500 % 274000
711-11-170 THERMOPLASTIC, STANDARD, WHITE, ARROW 31 EA |#74.c0 #‘2,'2?4,00
711-11-111 THERMOPLASTIC, STD, WHITE, SOLID, 6" 1.753 NM_|#445560 577 74, 55
711-11-122 THERMOPLASTIC, STANDARD, WHITE, SOLID, 8" 307 LF_|flis WBss 05
711 -11-123 THERMOPLASTIC, STANDARD, WHITE, SOLID (12") 740 LF (#1170 |#1258.00
711 -11-124 THERMOPLASTIC, STANDARD, WHITE, SOLID, 18" 802 LF|#2.50(Hh2 00500
711 -11-125 THERMOPLASTIC, STANDARD, WHITE, SOLID, 24" 151 LF #5154 79225
711 -11-151 THERMOPLASTIC, STANDARD, WHITE, /GUIDELINE 2"-4" 218 LF |#l.60lHf2i8.00
711-11-211 THERMOPLASTIC, STD, YELLOW, SOLID, 6" 1.189 NM_|B44350p 55,2750
711 -11-224 THERMOPLASTIC, STANDARD, YELLOW, SOLID, 18" 375 LF_ fb2.50 H# 927- 50

o 744--14-234 | —THERMOPLASTIC; STANDARD - YELLOW, SKIP-6" 0:024 oM desqod-2i 40|
711 -11-421 THERMOPLASTIC, STANDARD, BLUE, SOL ID, 6" 116 LE |4 z.10]8%745 00
711 -11-460 THERMOPLASTIC, STANDARD, BLUE, MESSAGE 2 EA | Zob.6dB400. 00
N/A ALLOWANCE LS $ 30,000.00
H242,0%7,77
ITB 10-02 REVISED
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TOWN OF CUTLER BAY

BASE BID AMOUNT $_ 242,037,777

Bid Item Notes:

1. Bid Item 101-1 is a lump sum pay item for all mobilization costs. Includes the construction of two
(2) project signs that shall be displayed at each approach to the work zone of the project area. The
intent is that the signs will be freestanding. The sign shall display on both sides the project name,
Town Logo, elected officials, engineer, and contact information. A detail of the sign will be
provided at time of Notice to Proceed. Shop drawings must be submitted for approval prior to
ordering the projects signs. Photos of the actual project signs must be submitted for approval prior
to installation of the project signs.

2. Bid Item 102-1 is a lump sum pay item for a Maintenance of Traffic and includes all pedestrian
access maintenance. All crosswalks and sidewalks shall remain open and free of obstructions.
Temporary painting for roadways and crosswalks shall be maintained throughout the project.
Includes the total shown on the Signing and Pavement Markings Tabulation of Quantities for
painted pavement markings used for Maintenance of Traffic.

3. Bid Item 120-1 includes all cost related to the construction of 692 LF of C-900 PVC-6" Pipe, as
shown on-Plan Sheets.

4. Bid Item 110-1 is a lump sum pay item that includes the cost of removal and disposal of all
existing asphalt pavement as indicated in the plans. Includes cost of sawcutting as required for the
project.

5. Bid Item 425-6 includes the cost of relocation of one (1) existing water valve, Sta. 57+82.00, that
needs to be relocated.

6. Bid Item 520-1-10 includes the cost of 53 LF of drop curb as shown in the plans. Includes the
sawcutting of the existing Type F curb and gutter.

7. Bid Item 522-1 includes the cost of 34.0 SY for the reconstruction of the 4" concrete aprons as
shown in the plans.

[THIS SPACE LEFT BLANK INTENTIONALLY]
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TOWN OF CUTLER BAY
SECTION S

SUPPLEMENTARY CONDITIONS

1.01 GENERAL:

These Supplementary Conditions amend or supplement the Standard General Conditions of the
Construction Contract (No. 1910-8, 1996 edit.) and other provisions of the Contract Documents as
indicated below. All provisions that are not so amended or supplemented remain in full force and
effect. If there is a conflict between the Contract, General Conditions (No. 1910-8, 1996 edit.) and
these Supplementary Conditions, the terms of the Supplementary Conditions shall control.

The Contractor shall note physically by cross out or cross reference notations all changes in the
General Conditions called for in the Supplementary Conditions before submitting his Bid.

ARTICLE 1 - DEFINITIONS - Page 6

SC-1.01.A

The terms used in these Supplementary Conditions which are defined in the Standard
General Conditions of the Construction Contract (No. 1910-8, 1996 edit.) have the
meanings assigned to them in the General Conditions, unless otherwise indicated.

Amend paragraph SC-1.01.A.28 by replacing the terminology Notice of Award with
Notice of Intent to Award.

Amend paragraph SC-1.01.A.29 by replacing it with the following paragraph:

Notice to Proceed-A written notice given by OWNER to CONTRACTOR fixing the date
on which the Contract Times will commence to run and on which CONTRACTOR shall
start to perform a particular specified portion of the Work under the Contract Documents.
It is anticipated that multiple Notices to Proceed will be issued by OWNER on an as-
needed basis. OWNER is not limited in the number of separate Notices to Proceed it may
issue other than by the total Contract Time and total Contract Price. Each portion of the
Work shall be separately described in an applicable Notice to Proceed which shall govern
that portion of the required Work and indicate substantial completion and final completion
requirements. Failure to comply with such dates will be subject to liquidated damages.

Amend paragraph SC-1.01.A.42 by replacing it with the following paragraph:
Subcontractor — An individual or entity having a direct contract with CONTRACTOR.
Sub-Subcontractor is an individual or entity having a direct contract with any

Subcontractor for the performance of a part of Work at the Project.

Amend paragraph SC-1.01.A.30 by replacing it with the following paragraph:
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OWNER - The individual, entity, public body, Town Manager, or authority with whom
CONTRACTOR has entered into the Agreement and for whom the Work is to be
performed.

Add SC-1.01.A.51 as the following paragraph:

Promptly — The period of time not exceeding five business days.

ARTICLE 2 - PRELIMINARY MATTERS - Page9

SC-2.03
Amend paragraph 2.03.A by replacing it with the following paragraph:

The Contract Times will commence to run on the thirtieth day after the Effective Date of
the Agreement or, if one or more Notices to Proceed are given, on the day indicated in a
particular Notice to Proceed. Multiple Notices to Proceed may be given at any time during
the term of this Agreement. Each Notice to Proceed shall govern Contract Times for that
portion of the Work covered in the applicable Notice to Proceed.

ARTICLE 4 - AVAILABILITY OF LANDS; SUBSURFACE AND PHYSICAL CONDITIONS:
REFERENCE POINTS - Page 13

SC-4.04

Amend paragraph 4.04.B.2 by replacing the last sentence with the following:

If OWNER or CONTRACTOR are unable to agree on entitlement to or on the amount or
extent, if any, of any such adjustment in Contract Price or Contract Times, a Claim may be
made as provided in paragraph 10.05.

ARTICLE S - BONDS AND INSURANCE - Page 15

SC-5.01

Amend paragraph 5.01.C by adding the following language at the end of the paragraph:
Any additional costs shall be borne by the Contractor.

SC-5.04
Add the new paragraphs immediately after paragraph 5.04 of the General Conditions.

The limits of liability for the insurance required by paragraph 5.04 of the General
Conditions shall provide coverage for not less than the following amounts or greater where
required by law:
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5.04.A.1 and 5.04.A.2 Workers' Compensation, etc. under paragraphs 5.04.A.1 and
5.04.A.2 of the General Conditions:

1. Comprehensive General Liability:
(a) Coverage to include Premise/Operations, Broad Form Property Damage,
Contractual and Personal Injury, and XCU (where applicable).

2. Limits:
(a) General Aggregate  $1,000,000
(b) Each Occurrence $1,000,000

(¢) Personal Injury $1,000,000
3. Coverage is to be written on an "occurrence” basis.
4. Owners and Contractors Protection:

(a) Bodily Injury:
Annual Aggregate  $1,000,000
Each Occurrence $1,000,000

(b) Property Damage:
Annual Aggregate  $1,000,000
Each Occurrence $1,000,000

5. Worker's Compensation shall be in accordance with the provisions of the laws of
the State of Florida.

5.04.A.6 Comprehensive Automobile Liability:

(a) Coverage to include all owned, hired, non-owned vehicles, and/or trailers
and other equipment required to be licensed.

(b) Limits:
Combined Single Limit $1,000,000

5.04B.1 Umbrella:

(a) Limits:
Aggregate $1,000,000

(b) Cover all claims arising out of the contractor's operations or premises,

anyone directly or indirectly employed by the Contractor or Subcontractor,
and the Contractor's obligations under indemnification under this Contract.

5.04.B.8 The Town of Cutler Bay, shall be included as a named insured party under
the Contractors Liability Insurance. The following paragraph is required to
appear unaltered on the Certificate of Insurance.

"The Town of Cutler Bay, Florida is hereby named Additional Insured
under the terms of this policy."

5.04.B.9 A thirty (30) day Notice of Cancellation is required and must be stated on
the Certificate of Insurance.

ITB 10-02
Page 28 of 74



5.04B10 The Certificate of Insurance shall be issued to the Town of Cutler Bay,
Florida at the following address:

Town of Cutler Bay
10720 Caribbean Blvd., Suite 105
Cutler Bay, FL. 33189
5.06 Delete this section in its entirety.

5.07 Delete this section in its entirety.

ARTICLE 6 - CONTRACTOR'S RESPONSIBILITIES - INDEMNIFICATION -
Page 18

SC-6.01
Add the new paragraphs immediately after paragraph 6.01.B of the General Conditions.

The Contractor shall perform all work in compliance with all applicable safety codes. A
competent English speaking superintendent will be on the job at all times during working
hours, and will be subject to call during off-—duty hours for emergency situations. The
superintendent shall have overall charge of the work with complete authority regarding the
Contractor's workmen, equipment and material purchases. The superintendent shall have
complete authority to act on behalf of the Contractor. This person must be sufficiently
qualified and have read and understood the Drawings, Specifications and all Contract
Documents.

SC-6.02

Modify paragraph 6.02.B to allow work on Saturday per the following new paragraph
added immediately after paragraph 6.02.B of the General Conditions.

The Project sites being located in a single-family residential area, there shall be no undue
noise created, whether by workers arriving at the sites or by actual construction work,
before 9:00 a.m. or after 6:00 p.m. Monday through Saturday. No work shall be performed
on Sunday or legal holidays as defined by the Town. There are no public sanitary facilities
nearby the work sites, and the Contractor must therefore make arrangements for portable
sanitary facilities as authorized by the Town.

SC-6.06

Amend paragraph 6.06.A by replacing the last sentence of the paragraph with the
following sentence:

CONTRACTOR shall not be required to employ any Subcontractor, supplier, or other
individual or entity to furnish or perform any of the Work against whom CONTRACTOR
has reasonable objection, except as required by 6.06.B and the Instruction to Bidders.
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Amend paragraph 6.06.B by adding the words “Instructions to Bidders” before
Supplementary Conditions where ever it appears.

Amend paragraph 6.06.B by deleting the following sentence from the paragraph:

CONTRACTOR shall submit an acceptable replacement for the rejected Subcontractor,
Supplier, or other individual or entity, and the Contract Price will be adjusted by the

difference in the cost occasioned by such replacement, and an appropriate Change Order

will be issued or Written Amendment signed.

Amend paragraph 6.06.B by adding the following language at the end of the last sentence
of the paragraph:

nor does such acceptance create a contractual relationship between the OWNER and any
subcontractor, supplier, individual or entity.

SC-6.09

Amend paragraph 6.09.C by replacing the first sentence of the paragraph with the
following sentence:

Changes in Laws or Regulations which become effective after the time of opening of Bids
(or, on the Effective Date of the Contract if there were no Bids) having an effect on the
cost or time of performance of the Work may be the subject of an adjustment in Contract
Price or Contract Times.

Add the new paragraphs immediately after paragraph 6.09.C. of the General Conditions:

All vehicles used in connection with the Contractor's operations will be required to have
identification signs.

SC-6.11

Amend paragraph 6.11.A.2 by adding the following language at the end of the last
sentence:

, as set forth on the Resident Complaint Resolution Protocol attached hereto and made a
part of the Contract Documents.

Add the new paragraphs immediately after paragraph 6.11.B. of the General Conditions:
Adjacent residents must have access to their driveways at all times. All barricades and

warning signs for any traffic lane closures will be provided and maintained by the
Contractor. Cost of all barricades and signs shall be the responsibility of the Contractor.
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Any off-duty officers as may be required in the maintenance of traffic shall be provided by
the Contractor at the Contractor’s expense.

SC-6.12

Amend paragraph 6.12.A by replacing the first sentence of the paragraph with the
following sentence:

CONTRACTOR shall maintain in a safe place at the Project one record copy of all
Drawings, Project Specifications, Addenda, Written Amendments, Change Orders, Work
Change Directives, Field Orders, As Builts, and written interpretations and clarifications in
good order and annotated to show changes made during construction.

SC-6.13
Amend paragraph 6.13.A.3 by replacing it with the following paragraph:

other property at the Project or adjacent thereto, including, but not limited, to trees, shrubs,
lawns, walks, pavements, roadways, structures, utilities, and underground facilities not
designated for removal, relocation, or replacement in course of construction.

SC-6.20

Amend the paragraphs 6.20.A.1 and 6.20.A.2 by replacing them with the following
paragraph.

To the fullest extent permitted by Laws and Regulations, the Parties agree that in
consideration of the first $1,000.00 dollars to be paid by Owner to Contractor hereunder
and other specific consideration, the receipt and sufficiency of which is hereby
acknowledged, the Contractor shall indemnify, defend and hold harmless the OWNER and
ENGINEER and their consultants, agents, officers and employees, and the elected officials
of the Owner, from and against all claims, damages, losses and expenses, direct, indirect or
consequential (including but not limited to fees and charges of engineers, architects,
attorneys and other professional and court and arbitration costs) arising out of or resulting
from the performance of the Work, provided that any such claim, damage, loss or expense
(a) is attributable to bodily injury, sickness, disease or death, or to injury to or destruction
of tangible property (other than the Work itself) including the loss of use resulting
therefrom and (b) is caused in whole or in part by any negligent act or omission of
CONTRACTOR, any Subcontractor, any person or organization directly or indirectly
employed by any of them to perform or furnish any of the Work or anyone for whose acts
any of them may be liable, regardless of whether or not it is caused in part by a party
indemnified hereunder or arises by or is implied by Law and Regulations regardless of the
negligence of any such party.

Amend paragraphs 6.20.B by replacing it with the following paragraph:
In any and all claims against OWNER and ENGINEER and their consultants, agents,

officers and employees, and the elected officials of the Owner by any CONTRACTOR,
any Subcontractor, any person or organization directly or indirectly employed by any of
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them to perform or furnish any of the Work or anyone for whose acts any of them may be
liable, the indemnification obligation under paragraph 6.20 shall not be limited in any way,
by any limitation on the amount or type of damages, compensation or benefits payable by
or for CONTRACTOR or any such Subcontractor or other person or organization under
workers' or workmen's compensation acts, disability benefit acts or other employee benefit
acts.

ARTICLE 8 - OWNER’S RESPONSIBILITIES - Page 26

SC-8.02

Amend paragraph 8.02.A by replacing it with the following paragraph:

In case of termination of the employment of ENGINEER, OWNER shall appoint an
engineer whose status under the Contract Documents shall be that of the former

ENGINEER.

ARTICLE 9 - ENGINEER'S STATUS DURING CONSTRUCTION - Page 27

SC-9.03
Amend paragraph 9.03.A by adding the following language at the end of the paragraph:

The ENGINEER will provide a Resident Project Representative for this Project with
duties, responsibilities and limitations of authority as outlined in Exhibit "B" attached at
the end of these Supplementary Conditions. The Resident Project Representative will not
be a full time Representative, but will work such periods of time so as to cover the project
in accordance with Exhibit "B".

SC-9.05

Amend paragraph 9.05.A bry deleting the following sentence from the end of the
paragraph:

If OWNER and CONTRACTOR are unable to agree on entitlement to or on the amount or
extent, if any, of any adjustment in the Contract Price or Contract Times, or both, as a
result of a Field Order, a Claim may be made therefore as provided in paragraph 10.05.

SC-9.08

Amend paragraph 9.08.A by replacing the word “decision” in the second sentence with the
word “recommendation” and adding the words “recommendation will be submitted to the
Town Manager whose” into the third sentence between the words “written” and
“decision”.

SC-9.09

Amend paragraph 9.09.B by replacing the word “decision” with “recommendation” in the
second paragraph and deleting the words “OWNER or” from the last sentence.
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ARTICLE 10 - CHANGES IN THE WORK; CLAIMS - Page 29

SC-10.01

Amend paragraph 10.01.A by replacing the first sentence of the paragraph with the
following sentence:

Without invalidating the Contract and without notice to any Surety, OWNER may, at any
time or from time to time, order additions, deletions, or revisions in the Work by a Written
Amendment, a Change Order, a Work Change Directive, or a Field Directive.

Amend paragraph 10.05.D by adding the following sentence at the end of the paragraph:

Adherence to the terms of paragraph 10.05 is a condition precedent to bringing any further
action in litigation.

SC-10.05
Amend paragraph 10.05.B by replacing it with the following paragraph:

B. TOWN MANAGER'’S Decision: ENGINEER will render a formal recommendation to
the TOWN MANAGER for a binding decision in writing within 30 days after receipt of
the last submittal of the claimant or the last submittal of the opposing party, if any. TOWN
MANAGERS decision on such Claim, dispute, or other matter will be final and binding
upon OWNER and CONTRACTOR:

Delete paragraphs 10.05.B.1 and 10.05.B.2.

ARTICLE 11 - COST OF THE WORK: CASH ALLOWANCE: UNIT PRICE
WORK - Page 30

i(r:r;;nl('ioliaragraph 11.01.A.1 by deleting the word Saturday from the last sentence of the
paragraph.

Delete paragraph 11.01.A.4 in its entirety.

SC-11.03.C

Amend paragraph 11.03.C by replacing it with the following paragraph:

C. A Claim may be made for an adjustment in the Contract Price in accordance
with paragraph 10.05 if:
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ARTICLE 12 - CHANGE OF CONTRACT PRICE; CHANGE OF CONTRACT
TIMES —

SC-12.01.C

Amend paragraph 12.01.C.2.a. by replacing the entire sentence with the following
sentence:

for costs incurred under paragraph 11.01.A.1 and 11.01.A.2, the CONTRACTOR’s fee
shall be 10 percent;

SC-12.01.C
Modify paragraph 12.01.C.2.c. to change the fee as follows in the first sentence:

Will be paid a fee of 10 percent of the costs incurred by such Subcontractor under
paragraph 11.01.A.1 and 11.01.A2 and that any higher tier Subcontractor and
CONTRACTOR will each be paid a fee of five percent of the amount paid to the next
lower tier Subcontractor;

SC-12.06.B
Amend paragraph 12.06.B by replacing the entire paragraph with the following paragraph:

Contractor will not be entitled to any adjustment in the Contract Price for delays extended
general conditions, extended overhead, loss of productivity, acceleration or any damages or
other compensation whatsoever in the event of any delays in the progress of the Work on

account of hindrances or delays from any cause whatsoever. Such causes of delay include
but are not limited to differing site conditions, difficulty in acquiring building permits,
limited access to the Project, failure to approve plans and shop drawings on time, delays
caused by governmental action, inaction or regulation, subsurface conditions, material
shortages or delay in delivery of materials. It is the specific intent hereunder that an
extension of time will be the sole and exclusive remedy for delay of any type, description
of category. However, if occasioned by an act of God, or by any act or omission on the
part of the OWNER such act, hindrance or delay may entitle the CONTRACTOR to an
extension of time in which to complete the Work which shall be determined by the
ENGINEER, provided that the CONTRACTOR will give notice as provided herein. The
foregoing limitations on adjustments to Contract Price also apply to any causes of delay
which affect any subcontractor, materialman, supplier or laborer on the Project. In no
event, if any such events of delay occur, shall any subcontractor, materialman, supplier or
laborer be entitled to additional compensation for delays including claims for extended
general conditions, extended overhead and the like against the OWNER or Engineer.
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ARTICLE 13 - TESTS AND INSPECTIONS; CORRECTION, REMOVAL OR
ACCEPTANCE OF DEFECTIVE WORK - Page 34

SC-13.04

Amend paragraph 13.04.A by replacing it with the following paragraph:

If any Work is covered contrary to the Technical Specifications, Drawings or Contract
Documents, it must, if requested by ENGINEER, be uncovered for ENGINEER’s
observation and replaced at CONTRACTOR’s expense.

Amend paragraph 13.04.B by adding the following language at the end of the second
sentence:

,or direct payment if remaining Contract funds are not sufficient.
SC-13.09

Amend paragraph 13.09.C by adding the following language at the end of the first
sentence:

, or direct payment if remaining Contract funds are not sufficient.

ARTICLE 14 - PAYMENTS TO CONTRACTOR AND COMPLETION - Page 36

SC-14.02.A.2

Amend paragraph 14.02.A.2 by deleting the existing paragraph and replacing it with the
following paragraph:

With each Application for Payment, the CONTRACTOR shall include a Partial Waiver
Upon Progress Payment or Statutory Waiver and Final Release, as appropriate from each
and every materialman, supplier and or laborer (“Potential Lienor”) who has provided
labor, services or materials for the Project. Contractor shall submit its own Statutory
Waiver and Partial Release of Lien or Statutory Waiver and Final Release of Lien, as
appropriate, with each Application for Payment. Moreover, CONTRACTOR shall ensure
that no construction liens, or any encumbrances in the nature thereof or any other

encumbrances whatsoever (including equitable lien claims), shall be filed or maintained by
the CONTRACTOR or by any Potential Lienor in connection with any Work for which
OWNER has made payment or for which payment is not yet due. As a condition precedent
to the receipt of each progress payment from the OWNER, CONTRACTOR must furnish
the Partial Waiver Upon Progress Payment Statutory Waiver and Final Release from each
Potential Lienor, in the form prescribed by OWNER and/or ENGINEER, together with a
Contractor’s Affidavit and Partial Release, in the form prescribed by the OWNER and/or
ENGINEER. Further, as a condition precedent to the receipt of the final payment, the
CONTRACTOR shall provide OWNER with a Statutory Waiver and Final Release from
each Potential Lienor in the form prescribed by OWNER and/or the ENGINEER, together
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with a Contractor’s Affidavit and Final Release. Each Release given to the OWNER shall
waive and release any lien rights of the Potential Lienor to the extent payment is made
with respect to any Work performed through the date of the Release. For any Potential
Lienor who has served a Notice to Owner and/or Notice to Contractor, but who has not
provided labor, services or materials during the period of time covered by an Application
for Payment, the CONTRACTOR shall provide a Zero Dollar Release in the form
prescribed by OWNER and/or ENGINEER. CONTRACTOR shall comply with all
requirements of Florida Statutes, Chapter 713. CONTRACTOR agrees to indemnify,
defend and hold the OWNER harmless from and against any and all liens or other claims
whatsoever filed against the OWNER or the OWNER’S property by any Potential Lienor
for worked performed or materials or services furnished in connection with the Work for
which CONTRACTOR has been paid or for which payment is not yet due at the time the
Lien is recorded. In the event a Claim of Lien is recorded against the OWNER'’S property,
the CONTRACTOR shall cause the same to be satisfied within ten (10 ) days following the
date of recordation of the Claim of Lien, or in the alternative, shall cause the Claim of Lien
to be transferred to a Bond. In the event any Liens are not cleared of record within ten (10)
days of recordation, OWNER shall have the right to settle, satisfy, or transfer such Lien to
a Bond at CONTRACTOR'’S sole cost and expense and OWNER may offset any such cost
against the next payment due to CONTRACTOR, or CONTRACTOR shall make a direct
payment if remaining Contract funds are not sufficient. OWNER shall not be limited to
and is entitled to all other remedies available at law or in equity. The provisions of this
paragraph shall be deemed an independent convenant of the CONTRACTOR and shall be
effective with respect to all Work performed and materials and services furnished under
the Contract Documents, Change Orders or any other agreement for work with respect to
the Project.

SC-14.02.D.1.b

Amend paragraph 14.02.D.1.b by deleting the existing paragraph and replacing it with the
following:

Liens have been recorded in connection with the Work or the Project.
SC-14.07
Amend paragraph 14.07.A.1 by replacing it with the following paragraph:

After CONTRACTOR has, in the opinion of ENGINEER, satisfactorily completed all
corrections identified during the final inspection and has delivered, in accordance with the
Contract Documents, all maintenance and operation instructions, schedules, guarantees,
Bonds, certificates or other evidence of insurance, certificates of inspection, marked-up
record documents (as provided in paragraph 6.12), final releases, final affidavits, Asbuilts,
and other documents, CONTRACTOR may make application for final payment following
the procedure for progress payments.

Amend paragraph 14.07.A.2 by adding the following language at the end of the first
sentence:
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or claims made against the Bonds provided by CONTRACTOR under the Contract
Documents.

Delete paragraph 14.07.A.3 in its entirety.

SC-14.09

Amend paragraph 14.09.A.1 by replacing it with the following paragraph:

a waiver of all Claims by OWNER against CONTRACTOR, except Claims arising from
unsettled Liens or Claims against the Bonds, from defective Work appearing after final
inspection pursuant to paragraph 14.06, from failure to comply with the Contract

Documents or the terms of any special guarantees specified therein, or from
CONTRACTOR’s continuing obligations under the Contract Documents; and

ARTICLE 15 - SUSPENSION OF WORK AND TERMINATION - Page 40

SC-15.03
Delete paragraph 15.03.A.3 in its entirety.

Delete paragraph 15.03.A.4 in its entirety.

SC-15.04

Amend paragraph 15.04.A. by deleting the last sentence of the paragraph.

[THIS SPACE LEFT BLANK INTENTIONALLY]
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EXHIBIT "B"

A LISTING OF THE DUTIES, RESPONSIBILITIES AND LIMITATIONS
OF AUTHORITY OF THE RESIDENT PROJECT REPRESENTATIVE

ENGINEER shall furnish a Resident Project Representative (RPR), assistants and other field staff to assist
ENGINEER in observing performance of the Work of the Contractor.

Through more extensive on-site observations of the Work in progress and field checks of materials and
equipment by the RPR and assistants, ENGINEER shall endeavor to provide further protection for
OWNER against defects and deficiencies in the Work; but, the furnishing of such services will not make
ENGINEER responsible for or give ENGINEER control or supervisory control over construction means,
methods, techniques, sequences or procedures or for safety precautions or programs, or responsibility for
CONTRACTOR's failure to perform the Work in accordance with the Contract Documents.

The duties and responsibilities of the RPR are limited to those of ENGINEER in ENGINEER's agreement
with the OWNER and in the construction Contract Documents, and are further limited and described as
follows:

A. General

RPR is ENGINEER's agent at the site, will act as directed by and under the supervision of
ENGINEER, and will confer with ENGINEER regarding RPR's actions. RPR's dealings in
matters pertaining to the on-site work shall in general be with ENGINEER and CONTRACTOR
keeping OWNER advised as necessary. RPR's dealings with subcontractors shall only be through
or with the full knowledge and approval of CONTRACTOR. RPR shall generally communicate
with OWNER with the knowledge of and under the direction of ENGINEER.

B. Duties and Responsibilities of RPR

|._Schedules: Review the progress schedule, schedule of Shop Drawing submittals and schedule of
values prepared by CONTRACTOR and consult with ENGINEER concerning acceptability.

2.Conferences and Meetings: Attend meetings with CONTRACTOR, such as pre-construction
conferences, progress meetings, job conferences and other project-related meetings, and prepare
and circulate copies of minutes thereof.

3. Liaison:

a. Serve as ENGINEER's liaison with CONTRACTOR, working principally through
CONTRACTOR's superintendent and assist in understanding the intent of the Contract
Documents; and assist ENGINEER in serving as OWNER's liaison with CONTRACTOR
when CONTRACTOR's operation affect OWNER's on-site operations.

b. Assist in obtaining from OWNER additional details or information, when required for
proper execution of the Work.
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Shop Drawings and Samples

a. Record date of receipt of Shop Drawings and samples.

b. Receive samples that are furnished at the site by CONTRACTOR, and notify ENGINEER
of availability of samples for examination.

c. Advise ENGINEER and CONTRACTOR of the commencement of any Work requiring a
Shop Drawing or sample if ENGINEER has not approved the submittal.

Review of Work, Rejection of Defective Work, Inspections and Tests:

a. Conduct on-site observations of the Work in progress to assist ENGINEER in determining
if the Work is in general proceeding in accordance with the Contract Documents.

b. Report to ENGINEER whenever RPR believes that any Work is unsatisfactory, faulty or
defective or does not conform to the Contract Documents, or has been damaged, or does
not meet the requirements of any inspection, test or approval required to be made; and
advise ENGINEER of Work that RPR believes should be corrected or rejected or should
be uncovered for observation, or requires special testing, inspection or approval.

c. Verify that tests, equipment and systems startups and operating and maintenance training
are conducted in the presence of appropriate personnel, and that CONTRACTOR
maintains adequate records thereof; and observe, record and report to ENGINEER
appropriate details relative to the test procedures and startups.

d. Accompany visiting inspectors representing public or other agencies having jurisdiction
over the Project, record the results of these inspections and report to ENGINEER.

Interpretation of Contract Documents: Report to ENGINEER when clarifications and
interpretations of the Contract Documents are needed and transmit to CONTRACTOR
clarifications and interpretations as issued by ENGINEER,

Modifications: Consider and evaluate CONTRACTOR's suggestions for modifications in
Drawings or Specifications and report with RPR's recommendations to ENGINEER. Transmit to
CONTRACTOR decisions as issued by ENGINEER.

Records:

a. Maintain at the job site orderly files for correspondence, reports of job conferences, Shop
Drawings and samples, reproductions of original Contract Documents including all Work
Directive Changes, Addenda, Change Orders, Field Orders, additional Drawings issued
subsequent to the execution of the Contract, ENGINEER's clarifications and interpretations
of the Contract Documents, progress reports, and other Project related documents.

b. Keep a diary or log book, recording CONTRACTOR hours on the job site, weather
conditions, data relative to questions of Work Directive Changes, Change Orders or
changed conditions, list of job site visitors, daily activities, decisions, observations in
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10.

11.

12.

general, and specific observations in more detail as in the case of observing test
procedures; and send copies to ENGINEER.

c.  Record names, addresses and telephone numbers of all CONTRACTORS, subcontractors
and major suppliers of materials and equipment.

Reports:

a. Furnish ENGINEER periodic reports as required of progress of the Work and of
CONTRACTOR's compliance with the progress schedule and schedule of Shop Drawing
and sample submittals.

b. Consult with ENGINEER in advance of scheduled major tests, inspections or start of
important phases of the Work.

c. Draft proposed Change Orders and Work Directive Changes, obtaining backup material
from CONTRACTOR and recommend to ENGINEER Change Orders, Work Directive
Changes, and Field Orders.

d. Report immediately to ENGINEER and OWNER upon the occutrence of any accident.

Payment Requests: Review applications for payment with CONTRACTOR for compliance with
the established procedure for their submission and forward with recommendations to ENGINEER,
noting particularly the relationship of the payment requested to the schedule of values. Work
completed and materials and equipment delivered at the site but not incorporated in the Work.

Certificates, Maintenance and Operation Manuals: During the course of the Work, verify that
certificates, maintenance and operation manuals and other data required to be assembled and
furnished by CONTRACTOR are applicable to the items actually installed and in accordance with
the Contract Documents, and have this material delivered to ENGINEER for review and
forwarding to OWNER prior to final payment for the Work.

Completion:

a. Before ENGINEER issues a Certificate of Substantial Completion, submit to
CONTRACTOR a list of observed items requiring completion or correction.

b. Conduct final inspection in the company of ENGINEER, OWNER and CONTRACTOR
and prepare a final list of items to be completed or corrected.

c. Observe that all items on final list have been completed or corrected and make
recommendations to ENGINEER concerning acceptance.

Limitations of Authority
Resident Project Representative:

I. Shall not authorize any deviation from the Contract Documents or substitution of materials
or equipment, unless authorized by ENGINEER.

2. Shall not exceed limitations of ENGINEER's authority as set forth in the Contract
Documents.
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Shall not undertake any of the responsibilities of CONTRACTOR, subcontractors or
CONTRACTOR's superintendent.

Shall not advise on, issue directions relative to or assume control over any aspect of the
means, methods, techniques, sequences or procedures of construction unless such advice or

directions are specifically required by the Contract Documents.

Shall not advise on, issue directions regarding or assume control over safety precautions
and programs in connection with the Work.

Shall not accept Shop Drawings or sample submittals from anyone other than Contractor.
Shall not authorize OWNER to occupy the Project in whole or in part.

Shall not participate in specialized field or laboratory tests or inspections conducted by
others except as specifically authorized by ENGINEER.

[THIS SPACE LEFT BLANK INTENTIONALLY]

ITB 10-02
Page 41 of 74



TOWN OF CUTLER BAY
SECTION 6

SW 208 STREET ROADWAY IMPROVEMENTS
DETAILED SPECIFICATIONS
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DIVISION I

SPECIAL PROVISIONS
FOR
SW 208 STREET ROADWAY IMPROVEMENTS
IN
THE TOWN OF CUTLER BAY

It is the intent of these Contract Documents that Division I, II and IIl of the Florida Department of
Transportation “Standard Specifications for Roads and Bridge Construction” dated 2000 be used as the
basis for the work as amended by the following Supplemental Technical Specification. Where such
wording refers to the State of Florida and its Department of Transportation and Personnel, such wording
is hereby replaced with wording which provides proper substitute terminology; thereby making such
Standard Specifications for Roads and Bridge Construction, Standard Technical Specifications of the
Town of Cutler Bay.

It is the intent to include Division I of the Florida Department of Transportation “Standard Specifications
for Roads and Bridge Construction” as referenced above as a supplement to the General Conditions

(Engineers Joint Contract Documents Committee) and Supplementary Conditions for this Contract.

Further the applicable portions of the Town of Cutler Bay Code and Florida Building Code shall apply to
the project.

Supplemental Technical Specifications that pertain to the pertinent items of construction are located in
Division II.

[THIS SPACE LEFT BLANK INTENTIONALLY]

ITB 10-02
Page 43 of 74



SECTION 01020

ALLOWANCES
PART 1 SCOPE OF WORK
1.01 DEFINITION
A. Included in the contract sum is an allocation account for unforeseen conditions, potential

construction changes and quantity adjustments, and additional work that the Town may
deem necessary if ordered and authorized by the Town in accordance with the contract
documents.

1.02 ALLOWANCE ACCOUNT
A. Monies in the allocation account will be used on issuance of work
authorizations for over run of unit bid items provided such over runs
are pre-approved in writing by the Town, and off duty police officers.
B. At the closeout of the contract, monies remaining in the allowance
account will be credited to the Town by change order.
1.03 SELECTION OF PRODUCTS UNDER ALLOWANCES

A. Engineer's Duties:

1 Consult with the Contractor in consideration of products and supplier or
installers or changes in quantities of bid items.

2. Make selection in consultation with the Owner. Obtain Owner's written
decision, designating:

a. Product, model and/or class of materials.
b. Accessories and attachments.
c. Supplier and installer as applicable.
d. Cost to Contractor, delivered to the site or installed, as applicable.
e. Warranties
f.  Quantities

3. Transmit Owner's decision to the Contractor.

4. Prepare work authorizations or change orders.

B. Contractor's Duties:
1. Assist Engineer and Owner in determining qualified suppliers, quantities or
subcontractor.
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1.04

1.05

2. Obtain proposals from a minimum of three (3) suppliers and/or subcontractors
when requested by Engineer.

3. Make appropriate recommendations for consideration of the Engineer. -

4, Notify Engineer promptly of:

a. Any reasonable objections Contractor may have against any supplier, or party
under consideration for installation.

b. Any effect on the construction schedule anticipated by selection under
consideration.

CONTRACTOR RESPONSIBILITY FOR PURCHASE,
DELIVERY AND INSTALLATION

On notification of selection, execute purchase agreement with designated suppliers and/or
subcontractors.

Arrange for and process shop drawings, product data and samples, as required.
Make all arrangements for delivery.

Upon delivery, promptly inspect products for damage or defects.

Submit claims for transportation damage.

Install and finish products in compliance with requirements of referenced specification
sections, including restoration,

Noise Control

1. Contractor will use discretion whenever engaging in activities that might produce
excessive noise and disturb residents in and around work areas.
2. The Town shall have the right to impose reasonable limitations on the Contractor

to prevent excessive noise and disturb residents in and around work areas.

Access to Property: The Contractor shall at all times maintain meaningful access to a given
property for residents of that property.

Staging of Work: All staging for work by the Contractor within the Town shall be first
approved by the Town’s department of public works.

ADJUSTMENT OF COSTS

Should the net cost be more or less than the specified amount of the allowance, the contract
sum will be adjusted accordingly by change order. Should work be changed by change
order:
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PART 2

PART 3

3.01

I. The amount of the change order will recognize any changes in handling costs at the
site, equipment, labor, installation costs, overhead, profit, and other expenses
caused by the change order.

2. For products specified under a unit cost in the change order schedule of values, the
unit cost shall apply to the additional quantities actually used.

Submit any claims for anticipated additional costs at the site, or other expenses caused by
the selection under the allowance, prior to execution of the work.

Failure to submit claims within the designated time will constitute a waiver of claims for
additional costs.

At contract closeout, reflect all approved changes in contract amounts in the final statement
of accounting.

PRODUCTS

Not Used

EXECUTION

MEASURE AND PAYMENT

The cost shall include a fixed amount per the Bid Form.

Use of the allocation account shall be for unforeseeable conditions, for construction
changes and for availability adjustments, if ordered and authorized by the Town. At the
closeout of contract, monies remaining in the contingency allowance will be credited to the

Owner by change order.

The fixed amount is indicted as a lump sum under Allowance pay item A-1.

END OF SECTION
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SECTION 01030

SWALE RESTORATION AND AUDIO VISUAL PRECONSTRUCTION RECORD

PART 1
1.01

A.

B.
1.02

A.
1.03

A.

B.

SCOPE OF WORK
DEFINITION

Included in the contract sum is a lump sum pay item that includes the complete restoration
of the swale area impacted by any construction activity adjacent to drainage work
including but not limited to pipe culvert, French drain, catch basins, etc. Any swale areas
impacted by the contractor outside of drainage work such as asphalt overlay, pavement
markings, etc. will be restored by the contractor at no additional cost to the Town. The pay
item includes but is not limited to new sod, landscaping, trees, excavation, new fill,
grading, irrigation, driveway aprons, mail boxes, fences, pipes, curbs, etc. to an equal or
better condition prior to construction.

The contractor shall include the costs associated with a preconstruction video to confirm
existing conditions. Any damage not confirmed by preconstruction video will be repaired
at no additional cost to the Town.

SITE RESTORATION

The Contractor shall remove all excess material and shall clean up and restore the swale
area impacted by any construction activity adjacent to drainage work to its original
condition or better. All damage to swale areas, as a result of WORK under this Contract,
done to existing structures, pavement, driveways, paved areas, curbs and gutters,
sidewalks, shrubbery, grass, trees, utility poles, utility pipe lines, conduits, drains, catch
basins, flagstones, rocked, graveled or stabilized areas or driveways, and including all
obstructions not specifically named herein, shall be repaired or replaced, as determined by
the ENGINEER. Site restoration shall be done in a timely manner as the WORK
progresses.

AUDIO-VISUAL PRECONSTRUCTION RECORD

Prior to beginning the work, the Contractor shall have a continuous color audio-video
recording taken along the entire length of the project, where construction will be
performed, to serve as a record of preconstruction conditions. No construction shall begin
prior to review and approval of the audio-video covering the construction area by the
Engineer. The Engineer shall have the authority to reject all or any portion of the audio-
video not conforming to the specifications and order that it be redone at no additional
charge. The Contractor shall reschedule the unacceptable coverage within five days after
being notified.

Contractor shall provide the Engineer and the Owner with one complete set of disks for
each project area.
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PART 2

PART 3

3.01

All equipment, accessories, materials and labor to perform this service shall be furnished
by the Contractor.

PRODUCTS

Not Used.

EXECUTION

MEASURE AND PAYMENT

Compensation for the swale restoration as described on the plans and in this specification
shall be included in the lump sum price bid for Swale Restoration.

Compensation for the audio-video preconstruction record shall be included in the lump
sum price bid for Swale Restoration Pay [tem SR-1.

END OF SECTION
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PART 1

1.01

1.02

1.03

SECTION 15200
UTILITY RELOCATIONS
SCOPE OF WORK
DEFINITION

Included in the contract sum is an allowance account for unforeseen conditions that require
the relocation of existing utilities. The Contractor shall verify the location of existing
utilities prior to installing proposed roadway improvements, as specified in the detailed
construction plans. If a conflict between the proposed improvements and the existing
utility is identified, that cannot be avoided by adjusting scope of work, the Contractor shall
immediately notify the Engineer. Upon direction from the Engineer, the Contractor shall
coordinate with the utility provider to have the conflicting utilities relocated or deflected
by provider personnel.

ALLOWANCE ACCOUNT

Monies in the allocation account will be used on issuance of a work authorization, pre~
approved in writing by the Town throughout

At the closeout of the contract, monies remaining in the allowance account will be credited
to the Town by change order.

PROCEDURE FOR COMPLETING UTILITY RELOCATIONS
Engineer's Duties:

1. Consult with the Contractor in considering options related to conflicts between existing
utilities and proposed roadway improvements.

2. Provide written authorization to request cost estimate.

3. Transmit Owner's decision to the Contractor.

4. Prepare work authorization.

Contractor's Duties:

1. Identify potential conflicts between proposed roadway improvements and existing
utilities by verifying utility locations in the field prior to installation of proposed center
median and notify Engineer of conflicts immediately upon discovery. The Contractor
and Engineer shall explore options to avoid the conflicts with the utilities as the first
step.

2. Obtain cost estimates and schedules for relocation or deflection of existing utilities

from provider as directed by the Engineer and provide copies of the requested
information to the Engineer upon receipt.
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1.05
A.
B.
C.
D.
PART 2
PART 3
3.01
C.
D.

3. If authorized by Engineer, coordinate with provider to have utility relocations/
deflections constructed by provider personnel. This includes payment of any deposits
or fees associated with the proposed deflections.

4. Notify Engineer promptly of:

a. Any effect on the construction schedule anticipated as a result of utility relocation/
deflection.

ADJUSTMENT OF COSTS

Should the net cost be more or less than the specified amount of the allowance, the contract

sum will be adjusted accordingly by change order. Should work be changed by change

order:

1. The amount of the change order will recognize any changes in handling costs at the
site, equipment, labor, installation costs, overhead, profit, and other expenses caused by

the change order.

2. For products specified under a unit cost in the change order schedule of values, the unit
cost shall apply to the additional quantities actually used.

Submit any claims for anticipated additional costs at the site, or other expenses caused by
the selection under the allowance, prior to execution of the work.

Failure to submit claims within the designated time will constitute a waiver of claims for
additional costs.

At contract closeout, reflect all approved changes in contract amounts in the final statement
of accounting.

PRODUCTS

Not Used.

EXECUTION

MEASURE AND PAYMENT

Included in the contract sum is an allowance account for unforeseen conditions that require
the relocation of existing utilities. At the closeout of the contract, monies remaining in the

allowance account shall be credited to the Village by change order.

The fixed amount is indicted as a lump sum under Allowance pay item A-1.

ITB 10-02
Page 50 of 74



DIVISION II
SECTION 101
MOBILIZATION

PART 1 GENERAL

1.01 SUMMARY

It is the intent of these specifications that Division I, II and III of the Florida Department of
Transportation “Standard Specifications for Roads and Bridge Construction” dated 2000 be used as the
basis for the work as amended by the General Conditions, Supplementary Conditions, Special Provisions,
and the following Supplemental Technical Specification which pertains to the pertinent items of
construction.

1.02 SUPPLEMENTAL TECHNICAL SPECIFICATION
Article 101-1 Description This section is expanded to include the following:

The Town shall identify the location of the construction staging area and construction field office (if
necessary). The designated area will be within the limits of the Town. The Contractor shall take pictures
or make a video record of the existing conditions of the site prior to making any modifications. The
Contractor shall install fencing, gates and take all other measures, as necessary, to make said site secure.
No automobiles shall be permitted to park in said staging area except for delivery and pickup purposes.

The Contractor shall be responsible for obtaining electrical and water service to the field office. The
Contractor will be required to furnish all materials and connections necessary for the connection of these
services from the point of connection to the existing system to the field office and pay all fees and
deposits as required by the utility owner. The installation and connections shall be in accordance with the
requirements of the utility owner, the Building Inspection Division of the Town of Cutler Bay and all
other agencies or authorities which may have jurisdiction.

At the conclusion of the project, the Contractor shall be responsible for the removal of the field office,
utility connections, and the clean up and restoration of the field office and construction staging site, to its
original condition. The pictures and/or videotape, obtained at the beginning of the project, will be used to
evaluate the restoration of the site. The Contractor shall obtain and furnish to the Engineer a letter from
the owners of the site stating they are satisfied with the clean up and restoration of their property, and
releasing the Contractor from the need of any further action.

All cost for work, materials, obtaining permits, permit fees and incidental costs as specified above and
required for project completion are to be included in the cost of this section unless otherwise specified.
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PART 2 MATERIALS

Materials shall be per the previously referenced FDOT “Standard Specifications for Roads and Bridge
Construction”.

PART 3 EXECUTION

Execution shall be per the previously referenced FDOT “Standard Specifications for Roads and Bridge
Construction”.

END OF SECTION
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SECTION 102
MAINTENANCE OF TRAFFIC
PART 1 GENERAL
1.01 SUMMARY

It is the intent of these specifications that Division I, II and IIl of the Florida Department of
Transportation “Standard Specifications for Roads and Bridge Construction” dated 2000 be used as the
basis for the work as amended by the General Conditions, Supplementary Conditions, Special Provisions,
and the following Supplemental Technical Specification which pertains to the pertinent items of
construction.

A. 1.02 SUPPLEMENTAL TECHNICAL SPECIFICATION

Article 102-1.1 Description This section is expanded to include the following:
The Contractor shall provide access to properties adjacent to the construction area at all times.

Two weeks prior to any construction, the Contractor shall provide a maintenance of traffic plan and a
written schedule to the Engineer showing anticipated construction activity, timing, location, and
anticipated disruptions due to occur. The maintenance of traffic plan and schedule shall be updated every
two weeks during construction. The original schedule and updates shall be provided to the Engineer no
later than noon each Friday for use, by the Engineer and Town, in assisting the Contractor to inform the
residents of pending disruptions. However, this does not relieve the Contractor of any and all reasonable
communications with the affected property owners.

The Contractor may be asked to attend meetings with the Property Owners and offer his opinions during
the course of the meeting, but the Town/Engineer will chair the meeting.

Article 102-4.1 Where Required — This sub-article is amended to include:

Except as delineated in the Contract Documents, traffic may be detoured only upon approval of the Town.

PART 2 MATERIALS

Materials shall be per the previously referenced FDOT “Standard Specifications for Roads and Bridge
Construction”.

PART 3 EXECUTION

Execution shall be per the previously referenced FDOT “Standard Specifications for Roads and Bridge
Construction”.

All cost for work, materials, permits and incidental costs as specified above are to be included in the cost
of other bid items. The direct cost for off-duty police officers as required under Town Ordinance 02-19
will be paid for under the Allowance Bid Item.

END OF SECTION
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SECTION 104
PREVENTION, CONTROL, AND ABATEMENT
OF EROSION AND WATER POLLUTION

PART 1 GENERAL
1.01 SUMMARY

It is the intent of these specifications that Division I, II and III of the Florida Department of
Transportation “Standard Specifications for Roads and Bridge Construction” dated 2000 be used as the
basis for the work as amended by the General Conditions, Supplementary Conditions, Special Provisions,
and the following Supplemental Technical Specification which pertains to the pertinent items of
construction.

1.02 SUPPLEMENTAL TECHNICAL SPECIFICATION

Article 104-5 Preconstruction Conference

The Contractor shall comply with the National Pollutant Discharge Elimination System (NPDES) Permit
requirements for the project, submitting the required documents to the U.S. Environmental Protection
Agency (EPA) pursuant to the requirements of 40 CFR Part 122.26. This would include, but not be
limited to, completing and submitting a Notice of Intent (NOI) and a Notice of Termination (NOT) to the
U.S. EPA in accordance with the project schedule. Copies of the preprinted forms are attached as
Appendix A.

Refusal by the Contractor to place his signature on any required documents or certification statements will
be considered as default of the Contract. The Contractor that performs any earth disturbing activities in -
the absence of any required signed documents or certifications statements may also be considered by the
U.S. EPA to be in violation of the Clean Air Act.

The contractor shall furnish the Engineer the name and telephone number of the person who will be
responsible for monitoring and maintaining the erosion control devices.

The Contractor shall be responsible for compliance with the approved Erosion Control Plan.

All cost for work, materials, obtaining permits, permit fees and incidental costs as specified above and
required for project completion are to be included in the cost of this section unless otherwise specified.

PART 2 MATERIALS

Materials shall be per the previously referenced FDOT “Standard Specifications for Roads and Bridge
Construction”.

PART 3 EXECUTION

Execution shall be per the previously referenced FDOT “Standard Specifications for Roads and Bridge

Construction”.
END OF SECTION
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SECTION 300

PRIME AND TACK COAT FOR BASE AND SURFACE COURSE

PART 1 GENERAL

1.01 SUMMARY

It is the intent of these specifications that Division I, II and III of the Florida Department of
Transportation “Standard Specifications for Roads and Bridge Construction” dated 2000 be used as the
basis for the work as amended by the General Conditions, Supplementary Conditions, Special Provisions,
and the following Supplemental Technical Specification which pertains to the pertinent items of
construction.

1.03 SUPPLEMENTAL TECHNICAL SPECIFICATION

Article 300-9 — Basis of Payment - Delete the text of this article and insert the following:

No separate payment will be made for prime coat and tack coat materials but the cost of same, including
furnishing, heating, hauling and applying (including sand or screening covering where required), shall be
included for payment in the contract unit price either per ton or per square yard of base or asphalt
pavement or in the unit price for pothole repair.

PART 2 MATERIALS

Materials shall be per the previously referenced FDOT “Standard Specifications for Roads and Bridge
Construction”.

PART 3 EXECUTION

Execution shall be per the previously referenced FDOT “Standard Specifications for Roads and Bridge
Construction”.

END OF SECTION
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SECTION 425

INLETS, MANHOLES AND JUNCTION BOXES

PART 1 GENERAL
1.01 SUMMARY

It is the intent of these specifications that Division I, I and III of the Florida Department of
Transportation “Standard Specifications for Roads and Bridge Construction” dated 2000 be used as the
basis for the work as amended by the General Conditions, Supplementary Conditions, Special Provisions,
and the following Supplemental Technical Specification which pertains to the pertinent items of
construction.

1.04 SUPPLEMENTAL TECHNICAL SPECIFICATION

Article 425-6.8 Adjusting Existing Structures — Replace the last sentence of the first paragraph as
follows and delete the text of the entire second paragraph:

The materials and construction methods for this work shall conform to the requirements specn"led above
and shall also meet the standards and requirements of the utility company that owns the structure that will
be adjusted.

PART 2 MATERIALS

Materials shall be per the previously referenced FDOT “Standard Specifications for Roads and Bridge
Construction”.

PART 3 EXECUTION

Execution shall be per the previously referenced FDOT “Standard Specifications for Roads and Bridge
Construction™.

END OF SECTION
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TOWN OF CUTLER BAY
SECTION 8

ADDENDUM ACKNOWLEDGEMENT FORM

Addendum # Date Received

Avniendupm No f May 2] 2016

BIDDER:

= A T
(Printed Name & Title)

END OF SECTION
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TOWN OF CUTLER BAY
SECTION 9

ANTI-KICKBACK AFFIDAVIT

STATE OF FLORIDA }
} SS:
COUNTY OF MIAMI-DADE }

paid to any employees of the Town of Cutler Bay, its elge‘fed officials, and
OTHERS or its design consultants, as a commlsswn klckback reward or gift,
directly or indirectly by me or any member of my firm or by an officer of e corp

Sworn and subscribed before this

(Printed Name)

My commission expires: lqz 19 ‘2 (oYX 1

) O«N‘" "04;(/ Noiary Public Stata of Florida

% ©  Royal S Webster Jr ’

% w5 MyCommission DDI34031 \
‘ %0, & Expires 1011972013 ‘

END OF SECTION
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TOWN OF CUTLER BAY
SECTION 10

NON-COLLUSIVE AFFIDAVIT

State of Plapita
} SS:
County of Mps) -Dape:
B QRERT é Loprz being first duly sworn, deposes and says that:

a) He/gs is the Pre SIDBEANT , (Owner, Partner, Officer,
Representative or Agent) o Genepar Asehalt (o Tac. . the Bidder that has

submitted the attached Proposal;

b) He/she is fully informed respecting the preparation and contents of the attached Proposal
and of all pertinent circumstances respecting such Proposal;

¢) Such Proposal is genuine and is not collusive or a sham Proposal;

d) Neither the said Bidder nor any of its officers, partners, owners, agents, representatives,
employees or parties in interest, including this affiant, have in any way colluded, conspired,
connived or agreed, directly or indirectly, with any other Bidder, firm, or person to submit a
collusive or sham Proposal in connection with the Work for which the attached Proposal has
been submitted; or to refrain from proposing in connection with such work; or have in any
manner, directly or indirectly, sought by person to fix the price or prices in the attached
Proposal or of any other Bidder, or to fix any overhead, profit, or cost elements of the Proposal
price or the Proposal price of any other Bidder, or to secure through any collusion, conspiracy,
connivance, or unlawful agreement any advantage against (Recipient), or any person interested
in the proposed work;

e) The price or prices quoted in the attached Proposal are fair and proper and are not
tainted by any collusion, conspiracy, connivance, or unlawful agreement on the part of the
Bidder or any other of its agents, representatives, owners, employees or parties.in interest,

e

including this affiant.

Signed, sealed and delivergd

/4

.\'Nitnegf 7/_ T .

ﬁ}é//} ek C\W

Witness v (Printed Name)
S)

(Title)
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TOWN OF CUTLER BAY
SECTION 10

NON-COLLUSIVE AFFIDAVIT (CONTINUED)

ACKNOWLEDGMENT
State of _FLARIDA )
) SS:
County of Miawe « Dapd
BEFORE ME, the undersigned authority, personally appeared

to me well known and known by me to be the person described herein and who executed the foregoing

Affidavit and acknowledged to and before me that _ Renget A. Lope2 executed said

Affidavit for the purpose therein expressed.

WITNESS, my hand and official seal this 2P day of _ JUNE , 2010.

My Commission Expires: (o/ 19/ Z013

IR "0.9% Notary Public State of Florida
ha L+ Royal 8 Webster Jr

! <R, & My Commussion DDB34031

orns®  Expires 10/19/2013

END OF SECTION
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TOWN OF CUTLER BAY
SECTION 11

SWORN STATEMENT ON PUBLIC ENTITY CRIMES
SECTION 287.133(3)(a), FLORIDA STATUTES

THIS FORM MUST BE SIGNED AND SWORN TO IN THE PRESENCE OF A NOTARY
PUBLIC OR OTHER OFFICIAL AUTHORIZED TO ADMINISTER OATHS.

l. This sworn statement is submitted to the Town of Cutler Bay

by Roagry A.lovEZ . PrussipenTt
[print individual’s namé and title]

for Geneear. Aspusrr (o, e,

[print name of entity submitting sworn statement]

whose business address is

4850 AW. 12 AJE.
Miamy FiL. 33l¢t

and (if applicable) its Federal Employer Identification Number (FEIN) is £€J~ /1] 5297

(If the entity has no FEIN, include the Social Security Number of the individual

)

signing this sworn statement:  ————————=t 3¢

2. I understand that a “public entity crime” as defined in Paragraph 287.133(1)9g), Florida Statutes,
means a violation of any state or federal law by a person with respect to and directly related to the
transaction of business with any public entity or with an agency or political subdivision of any
other state or the United States, including, but not limited to, any bid or contract for goods and
services to be provided to any public entity or an agency or political subdivision of any other state
or of the United States involving antitrust, fraud, theft, bribery, collusion, racketeering,
conspiracy, or material misrepresentation.

3. I understand that “convicted” or “conviction” as defined in Paragraph 287.133(1)(b), Florida
Statutes, means a finding of guilt or a conviction or a public entity crime, with or without an
adjudication of guilt, in any federal or state trial court of record relating to charges brought by
indictment or information after July 1, 1989, as a result of a jury verdict, nonjury trial, or entry of
a plea of guilty or nolo contendere.
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4.

I understand than an “affiliate” as defined in Paragraph 287.133(1)(a), Florida Statutes, means:

a. A predecessor or successor of a person convicted of a public entity crime; or

b. An entity under the control of any natural person who is active in the management of the
entity and who has been convicted of a public entity crime. The term “affiliate” includes
those officers, directors, executives, partners, sharcholders, employees, members, and
agents who are active in the management of an affiliate. The ownership by one person of
shares constituting a controlling interest in another person, or a pooling of equipment or
income among persons when not for fair market value under an arm’s length agreement,
shall be a prima facie case that one person controls another person. A person who
knowingly enters into a joint venture with a person who has been convicted of a public
entity crime in Florida during the preceding 36 months shall be considered an affiliate.

I understand that a “person” as defined in Paragraph 287.133(1)(e), Florida Statutes, means any
natural person or entity organized under the laws of any state or of the United States with the legal
power to enter into a binding contract and which bids or applies to bid on contracts for the
provision of goofs or services let by a public entity, or which otherwise transacts or applies to
transact business with a public entity. The term “person” includes those officers, directors,
executives, partners, shareholders, employees, members, and agents who are active in the
management of an entity.

Based on information and belief, the statement that I have marked below is true in relation to the
entity submitting this sworn statement. [Indicate which statement applies.]

l Neither the entity submitting this sworn statement, nor any officers, directors, executives,
partners, shareholders, employees, members, or agents who are active in the management of the
entity, not any affiliate of the entity, has been charged with and convicted of a public entity crime
subsequent to July 1, 1989.

This entity submitting this sworn statement, or one or more of its officers, directors,
executives, partners, shareholders, employees, members, or agents who are active in the
management of the entity, or an affiliate of the entity has been charged with and convicted of a
public entity crime subsequent to July 1, 1989.

___ The entity submitting this sworn statement, or one or more of its officers, directors,
executives, partners, shareholders, employees, members, or agents who are active in the
management of the entity, or an affiliate of the entity has been charged with and convicted of a
public entity crime subsequent to July 1, 1989. However, there has been a subsequent proceeding
before a Hearing Officer of the State of Florida, Division of Administrative Hearings and the Final
Order entered by the Hearing Officer determined that it was not in the public interest to place the
entity submitting this sworn statement on the convicted vendor list. [attach a copy of the final
order]
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I UNDERSTAND THAT THE SUBMISSION OF THIS FORM TO THE CONTRACTING
OFFICER FOR THE PUBLIC ENTITY IDENTIFIED IN PARAGRAPH 1 ABOVE IS FOR
THAT PUBLIC ENTITY ONLY AND, THAT THIS FORM IS VALID THROUGH DECEMBER
31 OF THE CALENDAR YEAR IN WHICH IT IS FILED. I ALSO UNDERSTAND HAT I AM
REQUIRED TO INFORM THE PUBLIC ENTITY PRIOR TO ENTERING INTO A CONTRACT
IN EXCESS OF THE THRESHOLD AMOUNT PROVIDJ&D IN SECTION 287.017, FLLORIDA
STATUTES, FOR CATEGORY TWO OF ANY .Cl AN(}E/ N @‘HE INFORMATION
CONTAINED IN THIS FORM.

Sworn to and subscribed before me this 2 day of JuNE 2010

Personally known

Notary Public — State of Lo RIVDA

— My commission expires 19 / [2 )vo 12

— R
(type of identification)

3 Notary PUbHC State of Flonda
. > Royal S Webster Jr

y w ., & My Commission DD934031
b Expires 10/19/2013

END OF SECTION
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TOWN OF CUTLER BAY
SECTION 12

SUPPLEMENT TO BID/TENDER FORM
THIS FORM MUST BE SUBMITTED WITH BID FOR BID TO BE DEEMED RESPONSIVE.

QUALIFICATION STATEMENT

The undersigned guarantees the truth and accuracy of all statements and the answers contained herein.

1. Please describe ybur company in detail.

s ATTACHURMENT L

2. The address of the principal place of business is:

4850 NW. TZ AVE .
Miami, Fo.Z23166

3. Company telephone number:
(Bos)592-2480
4. Number of employees:
60
5. Number of employees assigned to this project:

Nor AvANBLE AT THIS TIME
6. Company Identification numbers for the Internal Revenue Service:
59-1115297

7. Miami-Dade County and Town of Cutler Bay Occupational License Number, if applicable, and
expiration date.
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10.

11.

12.

13.

How many years has your organization been in business?
44 years
What similar engagements is your company presently working on?

SEE ATTACHMENT 2

Have you ever failed to complete any work awarded to you? If so, where and why?

No-

Give names, addresses and telephone numbers of three individuals, corporations, agencies, or
institutions for which you have performed similar work both in scope and cost:

» () DA

“ (nme) . (adress) o (phon #

f o

¢

List the following information concerning all contracts in progress as of the date of submission of
this bid. (In case of co-venture, list the information for all co-ventures.)

TOTAL CONTRACTED % OF
NAME OF CONTRACT DATE OF COMPLETION
PROJECT  OWNER VALUE COMPLETION  TO DATE

S6E ATTACKME BT 2

(Continue list on insert sheet, if necessary.)

Has the Bidder or his or her representative inspected the proposed project and does the Bidder
have a complete plan for its performance?

yEs
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14.

15.

16.

17.

18.

19.

Will you subcontract any part of this work? If so, include a list of subcontractors and task
performed by each subcontractor.

Quatity ConsTRucTioN PERFORMANCE, INC. . ConcruTe Werw.
HIGH Tizch STRIPING ~  STRIP|VG

ALA Sop — SooING

The foregoing list of subcontractor(s) may not be amended after award of the contract without the

prior written approval of the Contract Administrator, whose approval shall not be unreasonably
withheld.

What equipment do you own that is available for the work?
ALL NecessaRy BEQUIRPMENT

What equipment will you purchase for the proposed work?

Nene

What equipment will you rent for the proposed work?

NonNne

State the name of your proposed project manager and give details of his or her qualifications and
experience in managing similar work.

NoT AVALLABLE AT THIS TIME

State the true, exact, correct and complete name of the partnership, corporation or trade name
under which you do business and the address of the place of business. (If a corporation, state the
name of the president and secretary. If a partnership, state the names of all partners. If a trade
name, state the names of the individuals who do business under the trade name.)

PresiveENT . RoRER.T A. LopEz

SECRETARY \ RoyaL S. WmBsTER, JE.

19.1  The correct name of the Bidder is: (»EMNERAL ASP HALT CQ'INC
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19.2.

19.3.

19.4.

19.5.

19.6.

The business is a (Sole Proprietorship) (Partnership) (Corporation).

The names of the corporate officers, or partners, or individuals doing business under a
trade name, are as follows:

RoBERT A.LoPwz~ PRESIDENT
ALpereT . Lopsz-\é8 Pszgsupeun TREASLRER.
RoyaL S. WessTrr TR~ Vice PRESIDEAT, SeceTary
RoBERT A Lopez, Th.— VicE PReSIDEAT

List all organizations which were predecessors to Bidder or in which the principals or
officers of the Bidder were principals or officers.

NoNge

List and describe all bankruptcy petitions (voluntary or involuntary) which have been filed
by or against the Bidder, its parent or subsidiaries or predecessor organizations during the
past five (5) years. Include in the description the disposition of each such petition.

NeNeE /

List and describe all successful Bid, Performance or Payment Bond claims made to your
surety(ies) during the last five (5) years. The list and descriptions should include claims
against the bond of the Bidder and its predecessor organization(s).

None
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19.7. List all claims, arbitrations, administrative hearings and lawsuits brought by or against the
Bidder or its predecessor organization(s) during the last five (5) years. The list shall
include all case names; case, arbitration or hearing identification numbers; the name of the
project over which the dispute arose; and a description of the subject matter of the dispute.

See ATTacH, 3

NAME RELATIONSHIPS

Sign &t( ¢ of entffy sub ,, plement form

STATE OF FLORIDA )
)SS.
COUNTY OF MIAMI-DADE )

The foregoing instrument was acknowledged before me this Z”D day of TUNE ,

2010, by Roﬁggl Q ldERZ who 1s personally known to me gi=itemtrrmmeadiend

5-did/did not take an oath.

WITNESS my hand and official seal, this ZUD dayof _ JouNg , 2010.

(NOTARY SEAL)

(Signzﬁﬁ)erson taking acknowledgment)

o\pﬂ’( Pue  Notary Public State of Florida

C‘" Royal S Webster Jr
e 5 My Commission DD@34031
B oine®  Expires 10/18/2013
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TOWN OF CUTLER BAY

SECTION 13
PERFORMANCE BOND

PROJECT TITLE: SW 208 STREET ROADWAY IMPROVEMENS (the “Project”)
CONTRACTOR:

CONTRACT NO: , CONTRACT DATED:

STATE OF §
8
COUNTY OF §

KNOW ALL MEN BY THESE  PRESENTS: That by this Bond, we,

of the Town of

, County of , and State of ,

as Principal, and , authorized, licensed and admitted to do business

under the laws of the State of Florida to act as Surety on bonds, as Surety, are held and firmly bound unto
The Town of Cutler Bay, as Obligee, in the penal sum of
Dollars ($ ) for the payment whereof, the said Principal and Surety bind themselves, and
their heirs, administrators, executors, successors and assigns, jointly and severally, by these presents:

WHEREAS, the Principal has entered into a certain written Agreement with Obligee, dated the day
of , 2010, for the construction of the Public Works Improvements (the
"Contract"), which Agreement is by reference made a part of this Bond.

NOW, THEREFORE, THE CONDITION OF THIS OBLIGATION, IS SUCH THAT, if the said
Principal shall faithfully perform said Agreement and shall in all respects fully and faithfully observe and
perform all and singular the covenants, conditions, warranties and agreements in and by said Agreement
agreed and covenanted by the Principal to be observed and performed, and according to the true intent and
meaning of said Agreement, then this obligation shall be void; otherwise it shall remain in full force and
effect.

Whenever Principal shall be declared by Obligee to be in default under the Agreement, Obligee having
performed Obligee's obligations thereunder, the Surety shall promptly remedy the default, or shall
promptly:

(D Complete the Agreement in accordance with its terms and conditions; or

2) Obtain a bid or bids for completion of the Agreement in accordance with its terms and conditions
and upon determination by Surety of the lowest responsive, responsible bidder, or, if Obligee elects, upon
determination by Obligee and the Surety jointly of the lowest responsive, responsible bidder, arrange for a
contract between such bidder and Surety for completion of the Agreement in accordance with its terms
and conditions, and make available as work progresses (even though there should be a default or a
succession of defaults under the contract or contracts of completion arranged under this paragraph)
sufficient funds to pay the cost of completion less the balance of the Contract price; but not exceeding the
amounts set forth in the first paragraph hereof.

ITB 10-02
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The term "balance of the Contract price" as used in this Bond, shall mean the total amount payable by
Obligee to Principal under the Agreement and amendments thereto, less the amount paid by Obligee to
Principal and less amounts withheld by Obligee pursuant to its rights under the Contract.

Surety, for value received, stipulates and agrees that no change, extension of time, alteration or addition to
the terms of the Agreement, or to the work performed thereunder, or the plans, specifications, or drawings
accompanying the same, shall in any way affect its obligation on this Bond, and it does hereby waive
notice of any such change, extension of time, alteration or addition to the terms of the Agreement, or to
the work to be performed thereunder and further agrees to all of the terms contained in the Agreement.

No right of action shall accrue on this Bond to or for the use of any person or corporation other than the
Obligee named herein or the heirs, successors, executors or administrators of the Obligee.

IN WITNESS WHEREQF, the said Principal and Surety have signed and sealed this instrument this
day of ,2010.

Witness: Witness:
Principal Surety
By: By:
Name: Name:
(Print) (Print)
Title: Title:
Address: Address:

The name and address of the Resident Agent for service of process on Surety is:

Name:

Address:

Phone:

END OF SECTION
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TOWN OF CUTLER BAY

SECTION 14
PAYMENT BOND

PROJECT TITLE: SW 208 STREET ROADWAY IMPROVEMENTS (the “Project”)
CONTRACTOR:

AGREEMENT NO: AGREEMENT DATED:
STATE OF §
§
COUNTY OF §
BY THIS BOND (the “Bond”), We as , called

CONTRACTOR, and ,
hereinafter called SURETY, are bound to TOWN OF CUTLER BAY, FLORIDA, a Florida municipal
corporation, hereinafter called Town, in the amount of
Dollars for payment of which CONTRACTOR and SURETY bind
themselves, their heirs, personal representatives, executors, administrators, successors and assigns, jointly
and severally, with reference to a written Agreement entered into by CONTRACTOR and Town, for the
following:

Agreement Title:
SW 208 STREET ROADWAY IMPROVEMENTS (the “Project”)
THE CONDITION OF THIS BOND is that if the CONTRACTOR:

Promptly makes payments to all claimants as defined in Section 255.05(1), Florida Statutes, supplying
CONTRACTOR with labor, material, or supplies, used directly or indirectly by CONTRACTOR in the
prosecution of the work provided for in the Agreement;

THEN THIS BOND IS VOID, OTHERWISE, IT REMAINS IN FULL FORCE.

Any changes in or under the Contract Documents and compliance or noncompliance with formalities,
connected with the Agreement or with the changes, do not affect Surety's obligation under this bond.
Surety hereby waives notice of any alteration or extension of time made by the Town.

Claimants must comply with notice requirements set forth in Section 255.05(2), Florida Statutes. No action
shall be instituted against the CONTRACTOR or Surety under this bond after one (1) year from the
performance of the labor or completion of the delivery of the materials or supplies.

IN WITNESS WHEREOF, this instrument is executed this the day of ,
2010.
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WHEN THE PRINCIPAL IS AN INDIVIDUAL:

Signed, sealed and delivered in the presence of:

By:
(Witness) (Individual Principal)
(Witness) Business Address

WHEN THE PRINCIPAL OPERATES UNDER A TRADE NAME:

Signed, sealed and delivered in the presence of:

(Witness) Business Name and Address
By:

(Witness) Signature of Individual

WHEN A PARTNERSHIP:

Signed, sealed and delivered in the presence of:

(Witness) Name and Address of Partnership

By:
(Witness) (Partner)

WHEN THE PRINCIPAL IS A CORPORATION:

ATTEST:
(Corporate Seal)
(Corporate PRINCIPAL Name)
Business Address
By:
Secretary President
ITB 10-02
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ATTEST:

(Surety Seal)
(Corporate SURETY)
Business Address
By:
(Secretary) (Surety)
Florida Resident Agent

ATTORNEY-IN-FACT

By:

Name
(Type)

NOTE 1: Surety shall provide evidence of signature authority, i.e., a certified copy of Power of Attorney.

NOTE 2: If both the Principal and Surety are Corporations, the respective Corporate Seals shall be affixed
and attached

IMPORTANT: Surety companies executing BONDS must appear on the Treasury Department's most
current list (Circular 570 as amended) and be authorized to transact business in the State of Florida.

ATTACH a certified copy of Power-of-Attorney appointing individual Attorney-in-Fact for execution of
Performance Bond on behalf of Surety.

The Performance Bond and the Statutory Payment Bond and the covered amounts of each are separate and
distinct from each other.

END OF SECTION
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TOWN OF CUTLER BAY
SECTION 15
DRUG-FREE WORKPLACE FORM
The under51gned vendor in accordance w1th Section 287.087, Florida Statutes, hereby certifies that

2 RAL A\ S ; e does
(Name 0 Busmess)

1) Publish a statement notifying employees that the unlawful manufacture, distribution, dispensing,
possession, or use of a controlled substance is prohibited in the workplace and specifying the actions
that will be taken against employees for violations of such prohibition.

2) Inform employees about the dangers of drug abuse in the workplace, the business's policy of
maintaining a drug-free workplace, any available drug counseling, rehabilitation, and employee

assistance programs, and the penalties that may be imposed upon employees for drug abuse violations.”

3)‘ Give each employee engaged in providing the commodities or contractual services that are under bid a
copy of the statement specified in subsection (1).

4) In the statement specified in subsection (1), notify the employees that, as a condition of working on
the commodities or contractual services that are under bid, the employee will abide by the terms of the
statement and will notify the employer of any conviction of, or plea of guilty or nolo contendere to,
any violation of chapter 893 or of any controlled substance law of the United States or any state, for a
violation occurring in the workplace no later than five (5) days after such conviction.

5) Impose a sanction on, or require the satisfactory participation in a drug abuse assistance or
rehabilitation program if such is available in the employee's community, by any employee who is so
convicted.

6) Make a good faith effort to continue to maintain a drug-free workplace through implementation of this
section.

As the person authorlzed te~Sign the statement, I certify that this firm complies fully with the above
requirements. g

g 20

Date

END OF SECTION
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THE AMERICAN INSTITUTE OF ARCHITECTS

AIA Document A370
Bid Bond

KNOW ALL MEN BY THESE PRESENTS, THAT WE General Asphalt Co., Inc
4850 NW 72 Avenue, Miami, FL 33166

as Principal, hereinafter called the Principal, and Liberty Mutual Insurance Company
175 Berkeley Street, Boston, MA 02116

a corporation duly organized under the laws of the State of MA

as Surety, hereinafter called the Surety, are held and firmly bound unto Town of Cutler Bay
10720 Caribbean Boulevard, Ste. 105, Cutler Bay, FL 33189
as Obligee, hereinafter called the Obligee, in the sum of Five Percent of Amount Bid

Dollars ($ 5% )s
for the payment of which sum well and truly to be made, the said Principal and the said Surety, bind ourselves, our heirs,
executors, administrators, successors and assigns, jointly and severally, firmly by these presents.

WHEREAS, the Principal has submitted a bid for SW 208 Street Roadway Improvements - ITB#10-02

NOW, THEREFORE, if the Obligee shall accept the bid of the Principal and the Principal shalt enter into a Contract with
the Obligee in accordance with the terms of such bid, and give such bond or bonds as may be specified in the bidding or
Contract Documents with good and sufficient surety for the faithful performance of such Contract and for the prompt
payment of labor and materials furnished in the prosecution thereof, or in the event of the failure of the Principal to enter
such Contract and give such bond or bonds, if the Principal shall pay to the Obligee the difference not to exceed the
penalty hereof between the amount specified in said bid and such larger amount for which the Obligee may in good faith
contract with another party to perform the Work covered by said bid, then this obligation shall be null and void, otherwise
to remain in full force and effect.

Signed and sealed this 2nd day of June

o
e

n: Q‘
) General Asphalt,@éjf Inc P
M; - ﬁi@ﬁn? A

s
K 7 T &
s/ (Witness) - V p
Luvreris Simp. o ’,»ﬁez%///

*”%Mmmw

Liberty Myt@nsurance Company

/ urety) 7 (Seal)
Gicelle Pgfor”” (Witness) oy /é/ S

Attorney-in-Fact  Charles J. Nielson (Title)

AJA DOCUMENT A310 @ BID BOND @ AJA @ FEBRUARY 1970 ED. @ THE AMERICAN
INSTITUTE OF ARCHITECTS, 1735 N.Y. AVL., NW,, WASHINGTON, D.C. 20006
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. Company as if they had been duly-si

Not valid for mortgage, note,‘[lo_a\n,_yletter'of credit, bank deposit,

currencyvrate, xintere,st rate or ‘re‘si‘dUaI'vaIue gu,ara,ntees.,;f, S

'By the followrng |nstrument the charrman or ‘the presrdent has authorrzed the offlcer or other official named therern to appornt attorneys in=fact:

f’That the By-law and the Authorrzatron set forth above are true copres thereof and aré now in fuII force and: effect

’COMMONWEALTH OF. PENNSYLVANIA

'that he is an Assistant Secretary of Lrberty Mutual Insuranoe Company, that he knows the seal of said corporatlon “and that he executed-the above

’IN TESTIMONY WH§
first above ertten

THIS POWER OF ATTORNEY IS NOT VALID UNLESS IT'IS PRINTED ON RED BACKGROUND I a
This Power of Attorney limits the acts.of those named hereln and they have no authority to bind the. Company except in the manner and to

the extent herem stated
: LIBERTY;MUTU,AL INSURANCE‘ COMPANY
BOSTON, MASSACHUSETTS
‘POWER OF ATTORNEY

KNOW ALL PERSONS BY THESE PRESENTS That Lrberty Mutual |nsurance Company (the. "Company"), a Massachusetts stock insurance
company, pursuant to and by authotity of the By-law and Authorization hereinafter set forth, does hereby name; constitute and appoint

MARY C. ACEVES, CHARLES J. NIELSON, KRISTI'MESSEL, CHARLES D. NIELSON, -DAVID R. HOOVER, ALL OF THE
CITY OF MIAMI LAKES VSTATE OF. FLORIDA ......

MR RN A

make, execlte, seal, acknowledge and delrver forand on Its
-and other- surety obligations in the penal sum. not exceeding
s($ 100 000 000 0***** )each and the

each |nd|vrduaIIy rf there- be mare than oneé- named its tru X nd Iawful attorney; n-fact
behalf a8 sursty-and as‘its act and dead, an “and all undertakrngs bonds, reco nizanc
ED MILLION AND 0 /1 ****************** o ‘DOI_L

ognlzances and other surety oblrgatrons,

éxecution of such undertakrngs bol

That this- power |s made and executed

: ARTICLE Xl - Executron of Contracts Sectlon 5. Surety Bonds and Undertakrngs
-Any officer of the Company’ ‘authorized for that. purpose in writing by the chairman or the president, and subject to such limitations as the
- chairman:or the president may ‘prescribe, shall appoint such attormeys-in-fact; as may be necessary to act in behalf of the Company to-make, |
" executs; seal, acknowledge and deliver-as surety any: and all undertakings, bonds, recognizances and other-surety obligations. Such
attorneys-rn -fact, subject to the: limitations set fortri-in their respective’ powers of attorney, shall Kave full power to bind the. Company by their
S srgnature and execution-of any-such instruments.and to-attach thereto.the seal-of the Company When S0 executed such |nstruments shall be |
has brndrng asif signed- by the. presrdent and attested by the secretary. = = ~ : .

Pursuant to Artrcle Xlil,- Section 5 of the By-Laws, Garnet W. Elhott Assrstant Secretary of L|berty Mutual Insurance Company, is hereby ’
authorized to- appornt such attorneys-in-fact as may be necessary to act in behalf of the:Compariy to make, execute, seal,’ acknowledge and
dellver as surety any and all undertakrngs bonds recogmzances and other surety obligations.

IN WITNESS WHEFIEOF this Power of Attorney has been subscribed by an ‘authorized officer or official of the Company and the oorporate seal of
L|berty MutuaI Insurarice Company has been affixed thereto in Plymouth Meetrng, Pennsylvanra this 10th day of __ January ,

2010

LIBERTY MUTUAL INSURANCE COMPANY

By WM% A/~ W

_Garnet W Elliott, Assrstant Secretary

COUNTY OF MONTGOMERY

On thrs 10th day of Januarv 2010 before me a Notary Public, personaIIy came Garmet W, Elliott, to me-known; and acknowledged

Power of Attorney and affrxed the corporate seal of leerty Mutual Insurance Company thereto with the authorlty and at the dlrectron of said corporatron

g Pennsylvanra on the day and year !

wery County 1 -
arch 28 2093 1

1-610-832-8240 between '9:00-am and 4:30 pm-EST on any business day.

CERTIFICATE

l To.confirmthexValid-ity of this Power of Attorney call

1, the undersigned, Assrstamt“’S’e”é??*
is a full, true and-correct copy, is in fu
said power-of attorney is.an Assrstant.fSecretary specially authori
XlI, Section 5 of the By-laws of Liberty Mutual Insurance Company.

rby the oharrman or the presrdent to' appornt_attorneys ln—fact as provided in Artrcle

This certificate and the above power of-attorney may- be signed by facsimile or mechanically reproduced srgnatures under ard by auttiority of the
foIIowrng vote of the board of directors of Liberty Mutual Insurance Company at a meeting duly called and held-on the 12th day of March 1980.

VOTED that the: facsimile or mechanically reproduced signature of any assrstant secrefary of the company, wherever appearing upon a
certified copy of any power of attorney-issued by the company in connection with surety bonds; shall be valid and binding upon the company
with the same force and effect as though manually affixed.

IN TESTIMONY WHEREOFZI(;rail\ée hereunto subscribed my name and affixed the corporate seal of the: said company; this 2nd day of

June
By '%

David M. Carey, Assigtaht Secretary




ATTASW,

4850 NW 72 Avenue
Miami, Florida 33166

General Asphalt Co., Inc.  Fax" dosy 47675

MAY 1, 2010

GENERAL ASPHALT IS A FLORIDA CORPORATION FOUNDED IN JANUARY 1966. WE OWN AND
OCCUPY 13 ACRES OF LAND AT 4850 NW 72 AVE MIAMI FL. WE ARE HOT AND COLD MIX ASPHALT
MANUFACTURERS AND ASPHALT PLACERS. WE HAVE TWO MANUFACTURING FACILITIES; ONE AT
4850 NW 72 AVE ( A BATCH PLANT) AND ONE IN THE WHITE ROCK QUARRY ( A DRUM MIX PLANT) ON
US 27 JUST OUTSIDE THE FLORIDA TURNPIKE. OUR MANUFACTURING CAPACITY IS 200 TONS PER
HOUR FOR THE BATCH PLANT AND 300 TONS PER HOUR FOR THE DRUM MIX PLANT.

WE HAVE OUR OWN FLEET OF TRUCKS FOR TRANSPORTING EQUIPMENT; BRINGING RAW MATERIAL
TO OUR PLANTS FOR MANUFACTURING AND HAULING THE FINISHED PRODUCTS AND
TRANSPORTING PERSONNEL. WE HAVE 4 FULL CREWS ( 10 PEOPLE EACH) ALL FDOT CERTIFIED TO
PLACE HOT MIX ASPHALT. WE OWN COMPLETE PAVING PACKAGES OF EQUIPMENT FOR ALL CREWS
AND BACKUP EQUIPMENT. WE HAVE A FULL STAFF OF MAINTENANCE PERSONNEL TO MAINTAIN
ALL OUR EQUIPMENT. WE WORK ON APPROXIMATELY 100-150 JOBS EACH YEAR. WE WORK IN
MIAMI-DADE, BROWARD AND MONROE COUNTIES. THE GROSS REVENUE LAST THREE YEAR WAS
APPROXIMATELY 55 MILLION EACH YEAR. OUR CURRENT WEEKLY EMPLOYMENT IS 165 PEOPLE.

SIZE OF PROJECTS:
WE WORK ON ALL SIZES OF PROJECTS FROM TENNIS COURTS TO OUR LARGEST PROJECT THE NORTH
SIDE RUNWAY AT MIA COMPLETED IN 2003 ( 263,000 TONS PLACED).

WE MAINTAIN OUR OFFICE AT 4850 NW 72 AVE., MIAMI, FLORIDA, 33166 (305-592-3480). WE HAVE A
FULLY STAFFED ACCOUNTING OFFICE THAT DOES ALL THE RECORD KEEPING; DAILY, WEEKLY, AND
MONTHLY. WE PRODUCE OUR OWN FINANCIAL REPORTS AND HAVE AN ANNUAL CERTIFIED AUDIT
WITH AN INDEPENDENT AUDITING FIRM. WE ARE CERTIFIED WITH THE FLORIDA DEPARTMENT OF
TRANSPORTATION TO DO ASPHALT PAVING WORK FOR THEM. WE ALSO WORK FOR MANY
DIFFERENT DEPARTMENTS OF MIAMI-DADE COUNTY, MONROE COUNTY AND BROWARD COUNTY
GOVERNMENTS, AND WORK FOR MANY DIFFERENT INDEPENDENT CITIES IN ALL THREE COUNTIES.
WE ALSO WORK ON PRIVATE RESIDENTIAL AND COMMERCIAL PROJECTS.

KEY CONTACT PERSONNEL:
THE KEY CONTACT PERSON AT GENERAL ASPHALT IS PRESIDENT ROBERT LOPEZ. IF HE WERE NOT
AVAILABLE VICE-PRESIDENT ALBERT LOPEZ OR ROB LOPEZ, JR. COULD ANSWER QUESTIONS.

RESPECTFULLY

CURTIS SIMPSON
CONTROLLER

FAGACI BACKGROUND\GACI BACKGROUND INFO 001.doc
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NTTRCH . 3

ANSWER TO COMPANY EXPERIENCE PORTION OF THE QUESTIONNAIRE
REGARDING LITIGATION ON CONSTRUCTION PR{)JECTS OVER THE
LAST FIVE YEARS

Docket Tifle BELLSOUTH TELECOMMUNICATIONS INC v. GENERAL ASPHALT CO ING
Date 02/25/2009

Dogket Number 2009~002639-8P-05

Court Florida Circuit Courf, Miami~Dade County

Nature of Suit Contracts

Company Interest Defendant

Cormpdany Counsel

THIS CASE WAS BROUGHT BY BELL SOUTH AGAINST GENERAL ASPH
MIAMI-DADE COUNTY PARKS AND RECREATION DEPARTMENT PRI
ROADWAY IMPROVEMENTS @ MATHESON HAMMOCK PARK,

ALT ON'THE
CT KNOWN AS

THE PROJECT INVOLVED RAISING THE HEIGHT OF THE ROADWAY 18" ABOVE THE
EXISTING ROADWAY AND THEN PLAGING ASPHALT. INSTALLING DRAINAGE, STRIPING
THE ROADWAY AND INSTALLING A NEW FENCE.

IN THE PROCESS OF INSTALLING THE NEW FENCE, WHICH WAS DONE AFTER THE 18"
OF ROADWAY WAS INSTALLED, THE FENCING- SUBCONTRACTOR DAMAGED PHONE
LINES ON 5 DIFFERENT OCCAS{IQNS THAT HAD NOT BEEN INSTALLED PROPERLY
(PHONE LINES WERE ON THE SURFACGE OF THE PREVIOU: EXISTING ROADWAY AND
NOT BURIED AT ALL). BELL SOUTH REPAIRED THE DAMAGE AND SENT A BILL TO
GENERAL ASPHALT FOR THE COSTS TO REPAIR.

GENERAL ASPHALT OBJECTED TO PAYING THE BILLS BEGAUSE THE PHONE LINES
WERE NOT BURIED DEEP ENOUGH FOR THE FENCING CONTRACTOR TO MISS THEM
WHEN DIGGING THE HOLES FOR THE FENCE POSTS.

WE WENT TO ARBITRATION AND WERE INFORMED THAT THE LAW REQUIRES THAT
- ANY CONTRACTOR THAT CALLS FOR A LOCATE NOTIC 'WHICH 31 ) - GBIV
ALOCATE NOTICE AND PROCEEDS TO DiG AND DAMA HE F 18
RESPONSIBLE FOR THE DAMAGE, NO MATTER WHAT THE CI ‘UMSTANCES AR‘E
EVEN IF THE PHONE LINES ARE NOT BURIED AS DEEP AS THEY SHOULD HAVE BEEN.

WE THEREFORE PAID THE GUTSTANDING BILLS TO BELL $OUTH ANDSETTLED THE
LITIGATION.

ALL OF THE OTHER CONSTRUCTION PROJECTS LISTED OVER THE LAST 5 YEARS
HAVE NOT HAD ANY LITIGATION.

FACONTRACT FOLDERS\NEW BIDS\CITY OF MIAMI GARDENS\LITIGATION
INFORMATION BELLSOUTH TELECOMMUNICATIONS INC v.dot



This document has important legal consequences; consultation with an attorney is encouraged with respect (o jts vse o
modification. This document should be adapted to the particular circumstances of the contemplated Project and the
Controlling Law.,

PINTR inre i 12 ritis

STANDARD
GENERAL CONDITIONS

| OF THE |

CONSTRUCTION CONTRACT

Prepared by
ENGINEERS JOINT CONTRACT DOCUMENTS COMMITTEE

. and
ZEE Issued and Published Joiruly By
; _ % National Society of
@fq\\# Professional Engineers

Professional Engineers In Private Practice AMERICAN SOCIETY OF

AMERICAN CONSULTING
CIVIL ENGINEERS

ENGINEERS COUNCIL }
PROFESSIONAL ENGINEERS IN PRIVATE PRACTICE

a practice division of the
NATIONAL SQCIETY OF PROFESSIONAL ENGINEERS

AMERICAN CONSULTING ENGINEERS COUNCIL

AMERICAN SOCIETY OR CIVIL ENGINEERS

Construction Specifications Institute

Sk

These General Conditions have been prepared for use, with the Ownar-Contractor Agreements (No. 1910-8-A-1 or 1910- _
8-A-2) {1996 Editions). Their provisions are interrelated and a change in one may necessitate a change in the other,
Comments concerning their usage are contained in the EICDC User's Guide (No. 1910-50). For.guidance in the
preparation of Supplementary Conditions, see Guide to the Preparation of Supplementary Conditions (No. 1910-17)
(1996 Edition). .

EICDC No. 1910-8 (1996 Edition)
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GENERAL CONDITIONS

ARTICLE 1 - DEFINITIONS AND TERMINOLOGY

. 1.01  Defined Terms

- A, Wherever used in the Contract Documents and

printed with initial or all capital letters, the terms Hsted
below will have the meanings indicated which are applicable
to both the singular and plural thereof,

1. Addenda—Written or graphic instruments issued

prior to the opening of Bids which clarify, correct, or

change the Bidding Requirements or the Contract
Documents,

2. Agreement—-The written instrument which is
evidence of the agreement between OWNER and
CONTRACTOR covering the Work.

3. Application for Payment~The form acceptable to
"ENGINEER which is to be used by CONTRACTOR
during the course of the Work in requesting progress or
final payments and which is to be accompanied by such
supporting documentation as is required by the Contract
Documents.

4. Ashestos—Any material that contains more than
ong percent asbestos and is friable or is releasing asbestos
fibers into the air above current action levels established
by the United States Occupational Safety and Health
. Administration.

5. Bid-The offer or proposal of a bidder submitted
< on the prescribed form setting forth the prices for the
Work to be performed.

6. Bidding Documents--The Bidding Requirements
and the proposed Contract Documents (including all
Addenda issued prior to receipt of Bids).

7. Bidding Requiremenis—The Advertisernent or
Invitation to Bid, Instructions to Bidders, Bid security
form, if any, and the Bid form with any supplements.

8. Bonds--Performance .and payment bonds and
other instruments of security.

8. Change Order--A document recommended by

Contract Times, issued on or after the Effective Date of
the Agrecment,

- 10. Claim—A demand or assertion by OWNER or
CONTRACTOR seckdng an adjustment of Contract Price
or Contract Times, or both, or other relief with respect to
the terms of the Contract. A demand for money or
services by a third party is not 2 Claim.

11. Comsract-The entire and integrated written
agreement between the OWNER and CONTRACTOR
concerning the Work. The Contract supersedes prior
negotiations, representations, or agreements, whether
written or oral.

12. Contrgct Documents—The Contract Documents
establish the rights and obligations of the parties and
include the Agreement, Addenda (which pertain to the
Contract Documents), CONTRACTOR's Bid (including
documentation accompanying the Bid and any post Bid
documentation submitted prior to the Notice of Award)
when attached as an exhibit to the Agreement, the Notice
to Proceed, the Bonds, these General Conditions, the
Supplementary Conditions, the Specifications and the
Drawings as the same are more specifically identified in
the Agreement, together with all Written Amendments,
Change Orders, Work Change Directives, Field Orders,
and ENGINEER's written interpretations and
clarifications issued on or after the Effective Date of the
Apgreement.  Approved Shop Drawings and the reports
and drawings of subsurface and physical conditions are
not Contract Documents. Only printed or hard cqpies of
the items listed in this paragraph are Contract Documents.
Files in electronic media format of text, data, graphics,
and the like that may be furnished by OWNER to
CONTRACTOR are not Contract Documents,

13. Contract Price—The moneys payable by OWNER
to CONTRACTOR for completion of the Work in
accordance with the Contract Documents as stated in the
Agreement (subject to the provisions of paragraph 11.03
in the case of Unit Price Work).

14, Contract Times--The number of days or the dates
stated in the Agreement to: (i) achieve Substantial
Completion; and (ii) complete the Work so that it is ready
for final payment as evidenced by ENGINEER's written

ENGINEER which is signed by CONTRACTOR and
OWNER and authorizes an addition, deletion, or revision
in the Work or an adjustment in the Contract Price or the

* 15. CONTRACTOR-The individual or entity with
whom OWNER has entered into the Agreement.
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16. Cost of the Work--See paragraph 11.01.A for
definition.

17. Drawings~That part of the Contract Documents
prepared or approved by ENGINEER which graphically
shows the scope, extent, and chardcter of the Work to be
performed by CONTRACTOR. - Shop Drawings and
other CONTRACTOR submittals are not Drawings as so
defined. )

18. Effective Date of the Agreement—-The date
indicated in the Agreement on which it becomes effective,
but if no such date is indicated, it means the date on
which the Agreement is signed and delivered by the last
of the two parties to sign and deliver.

i 19. ENGINEER--The individual or entity named as
such in the Agreement,

20. ENGINEER's Consultant—An individual or entity
having a contract with ENGINEER to furnish sérvices as
ENGINEER's independent professional associate or
coasultant with tespect to the Project and who is
identified as such in the Supplementary Conditions.

21. Field Order--A written order issued by ENGI-
NEER which requires minor changes in the Work but
which does not involve a change in the Coatract Price or
the Contract Times.

22. General Requirements--Séctions of Division 1 of
the Specifications. The General Requirements pertain to
all sections of the Specifications.

23. Hazardous  Environmental Condition-The
presence at the Site of Asbestos, PCBs, Petroleum,
Hazardous Wasts, or Radioactive Material in such
quantities or circumstances that may present a substantial

danger to persons or property exposed thereto in
connection with the Work,

24, Hazardous Waste—The térm Hazardous Waste
shall have the meaning provided in Section 1004 of the
Solid Waste Disposal Act (42 USC Section 6903) as
amended from time to time.

25. Laws and Regulations; Laws or Regulations—Any

and all applicable laws, rules, regulations, ordipances,

codes, and orders of any and all governmental bodies,
agencies, authorities, and courts having jurisdiction.

26. Liens--Charges,

security  interests, or

27. Milestone—-A principal event specified in the
Contract Documents relating to an intsrmediate ctomple-
tion date or time prior to Substantiat Completion of all the
Work.

28. Nofice of Awand—The written notice by OWNER
to the apparent successful bidder stating that upon timely
compliance by the apparent successful bidder with the
conditions precedent listed therein, OWNER will sign and
deliver the Agreement,

29. Notice to Proceed--A written notice given by
OWNER to CONTRACTOR fixing the date on which the
Contract Times will comimence (o run and op which
CONTRACTOR shall start to perform the Work under
the Contract Documents,

30. OWNER-The individual, entity, public body, or
authority with whom CONTRACTOR has entered into
the Agreement and for whom the Work is to be
performed,

31. Partial Utilization—-Use by OWNER of a substan-
tially completed part of the Work for the purpose for
which it is intended (or a related purpose) prior to
Substantial Completion of all the Work.

32. PCBs--Polychlorinated biphenyls.

33. Petroleum-Petroleum, including crude oil ar any
fraction thereof which is liquid at standard conditions of
temperature and pressure (60 degrees Fahwenheit and 14.7
pounds pér square inch absolute), such as oil, petroleumn,
fuel oil, oil sludge, oil refuse, gasoline, kerosene, and oil
mixed with othier non-Hazardous Waste and crude oils.

34. Project--The total comstruction of which the
Work to be performed under the Contract Documents.
may be the whole, or a part as may be indicated
elsewhere in the Contract Documents.

35. Project Marual-The bound documentary
information prepared for bidding and constructing the
Work. A listing of the contents of the Project Manual,
which may be bound in one or more volumes, is
contained in the table(s) of contents.

36. Radioactive Material-Source, special nuclear, or
byproduct matetial as defined by the Atomic Energy Act
of 1954 (42 USC Section 2011 et seq.) as amended from
time to time.

personal property. ‘
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37, Resident P’rajeE‘RepresenIamie—-Tixe awthorized
representative of ENGINEER who may be assigned to the’
Site or any part thereof.
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38, Samples--Physical examples of materials,
equipment, or workmanship that are representative of
some portion of the Work and which establish the
standards by which such portion of the Work will be
judged.

39. Shop Drawings—All drawings, diagraros, fustra-
tions, schedules, and other data or information which are
specifically prepared or assembled by or for CON-
TRACTOR and submitted by CONTRACTOR to
iliustrate some portion of the Work.

40, Site--Lands or areas indicated in the Contract
Documents as being furnished by OWNER upon which
the Work is to be performed, including rights-of-way and
easements for access thereto, and such other lands
furnished by OWNER which are designated for the use of
CONTRACTOR.

41, Specifications-That part of the Contract
Documents consisting of written technical descriptions of
materials, equipment, systems, standards, and
workmanship as applied to the Work and certain
administrative details applicable thereto,

42, Subcontractor--An individaal or entity having a
direct contract with CONTRACTOR or with any other
Subcontractor for the performance of a part of the Work
at the Site. ‘

43. Substantial Completion—-The time at which the
Work (or a specified part thereof) has progressed to the
point where, in the opinion of ENGINEER, the Work (or
a specified part thereof) is sufficiently complete, in
accordance with the Contract Documents, 5o that the
Work (or a specified part thereof) can be utilized for the
purposes _for which it is intended. The terms
“substantially complete” and “substantially completed” as
applied to all or part of the Work refer to Substantial
Completion thereof.

44, Supplementary Conditions--That part of the
Contract Documents which amends or supplements these
General Conditions.

45, Supplier--A manufacturer, fabricator, supplier,
distributor, rmaterialman, or vendor having a direct
contract with CONTRACTOR or with any Subcontractor
to furnish materials or equipment to be ircorporated in
the Work by CONTRACTOR or any Subcontracior,

46, Underground  Fucilities—All  underground
vaults, tanks, tunmels, or other such facilities or

attachments, and any encasements containing such
facitities, including those that convey electricity, gases,
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steam, liquid petroleum products, telephone or other
communications, cable television, water, wastewater,
storm water, other liquids or chemicals, or traffic or
other control systems.,

47, Unit Price Work—Work to be paid for on the
basis of unit prices.

4§, Work—The entire completed construction or the
various separately identifiable parts thereof required to be
provided under the Contract Documents. Work includes
and is the result of performing or providing all labor,
services, and documentation necessary to produce such
construction, and furnishing, installiog, and incorporating
all matetials and equipment into.such construction, all as
required by the Contract Documents.

49, Work Change Direclive--A. written statement to

" CONTRACTOR issued on or after the Effective Date of

the Agreement and signed by OWNER and recommended
by ENGINEER ordering an addition, deletion, or revision
in the Work, or responding to differing or unforeseen
subsurface or physical conditions under whichk the Work
is to be performed or to emergencies. A Work Change
Directive. will not change the Contract Price or the
Coniract Times but is evidence that the parties expect that
the change ordered or documented by a Work Change
Directive will be incorporated in a subsequently issued
Change Order following negotiations by the parties as to
its effect, if any, on the Contract Price or Contract
Times.

50. Written Amendment--A  written  satement

modifying the Contract Documents, signed by OWNER -

and CONTRACTOR on or afier the Effective Date of the
Agreement and normally dealing with the nonengineering
or nontechnical rather than strictly construction-related
aspects of the Contract Documents.

L2 Terminology

A. Intenr of Certain Terms or Adjectives

1. Whenever in the Contract Documents the terms
“as allowed,” “as approved,” or terms of like effect or
import are wused, or the adjectives “reasopable,”
“suitable,” “acceptable,” “proper,” “satisfactory,” or
adjectives of like effect or import are used to describe an
action or determination of ENGINEER asta the Work, it
is intended that such action or determination will be solely
to evaluate, in general, the completed Work for
compliance with the requirements of and information in

as shown or indicated in the Contract Documnents (unless
there is a specific statement indicating otherwise). The

—pipelines; conduits, ducts, cables, wires, mantwoles,  the Contract Documents and conformance witt the design——————
concept of the completed Project as a functioning whole



use of any such term or adjective shall not be effective to
assign to ENGINEER any duty or authority to supervise
or direct the performance of the Work or any duty or
authority to undertake responsibility contrary fo the
provisions of paragraph 9.10 or any other provision of the
Contract Documents.

B. Day

1. The word “day™ shall constitute a calendar day
of 24 hours measured from midnight to the next idnight.

C. Defective

1. The word “defective,” when modifying the word
“Work,” refers to Work that is unsatisfactery, faulty, or
deficient in that it ‘does not conform to the Contract
Documents or does not meet the requirements of any
inspection, reference standard, test, or approval referred
to in the Contract Documents, or has been daraged prior
to ENGINEER's recommendation of final-payment
(ualess responsibility for the protection thereof has been
assumed by OWNER at Substantial Complefion in accor-
dance with paragraph 14.04 or 14.05).

D. Furnish, Install, Perform, Provide

1. The word “furnish,” when used in connection
with services, materials, or equipment, shall mean to
supply and deliver said services, materials, or equipment
to the Site {or seme other specified focation) ready for use
or installation and in usable or operable condition.

2. The word “install,” when used in connection
with services, materials, or equipment, shall mean to put
into use or place in final position said services, materials,
or equipment complete and ready for intended use.

3. The words “perform” or “provide,” when used
in copnection with services, materials, or equipment,
shall mean to furnish and install said services, materials,
or equipment complete and ready for intended use.

4. When “fumish,” “install,” “perform,” or “pro-
vide™ is not used in connection with services, materials,
or equipment in a context cleatly requiring an obligation
of CONTRACTOR, “provide” is implied.

E. Unless stated otherwise in the Contract Documents,
words or phrases which have a well-known technical or
construction industry or trade meaning are used in the
Contract Doguments in accordance with such recoenized

ARTICLE 2 - PRELIMINARY MATTERS

2.01  Delivery of Bonds

A. When CONTRACTOR delivers the executed
Agreements to OWNER, CONTRACTOR shall also deliver
to OWNER such Bonds as CONTRACTOR taay be required
to furpish. o

2.02  Copies of Documents

A. OWNER shal_‘l furnish to CONTRACTOR wp to ten °
copies of the Contract Documents. Additional copies will be
furnished upon request at the cost of reproductior:.

203 Commencement of Contmct'lﬁM' Notice to Proceed

A. The Contract Times will commence to run on the
thirtieth day after the Effective Date of the Agreement or, if
a Notice to Proceed is given, on the day indicated in the
Notice to Proceed. A Notice to Proceed may be given at any
time within 30 days after the Effective Date of the
Agreement. In no event will the Contract Times commence
to run later than the sixtieth day after the day of Bid opening
or the thirtieth day after the Effective Date of the Agreement,
whichever date is earlier, ‘

2.04  Starting the Work

A. CONTRACTOR shall start to perform the Work on
the date when the Contract Times commence to run. No
Work shall be done at the Site prior to the date on which the
Contract Times commence to run.

2.05  Before Starting Construction

A. CONTRACTOR’s Review of Contract Documents: -
Before undertaking each part of the Work, CONTRACTOR
shall carefully study and compare the Contract Documents
and check and verify pertinent figures therein and all
applicable field measurements, CONTRACTOR shall
promptly report in writing to ENGINEER any conflidt, ervor,
ambiguity, or discrepancy which CONTRACTOR may
discover and shall obtain a written interpretation or
clarificatién from ENGINEER before proceeding with any
Work affected thereby; however, CONTRACTOR shall not
be liable to OWNER or ENGINEER for failure to report any
conflict, error, ambiguity, or discrepancy in the Contract
Documents unless. CONTRACTOR knew or reasonably
should have known thereof, '

meaning,

B. Preliminary Schedules: Within ten days after the
Effective Date of the Agreement (unless otherwise specified
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in the General Requirements), CONTRACTOR shali submit
to ENGINEER for its timely review:

1. a preliminary progress schedule indicating the
times (numbers of days or dates) for starting and
completing the various stages of the Work, including any
Milestones specified in the Contract Docurments;

2. a preliminary schedule of Shop Drawing and
Sample submittals which will list each required submittal

and the times for submitting, reviewing, and processing ™

such submittal; and

3. a preliminary schedule of values for all of the
Work which includes quantities and prices of items which
when added together equal the Contract Price and subdi-
vides the Work into component parts in sufficient detail
to serve as the basis for progress payments during
performanée of the Work. Such prices will include an
appropriate amount of overhead and profit applicable to

- gach item of Work. -

C. Evidence of Insurance: Before any Work at the Site
is started, CONTRACTOR and OWNER shall each deliver
to the other, with copies to each additional insured identified
in-the Supplementary Conditionis, certificates of insurance
(and other evidence of jnsurance which either of them or any
additional insured may reasonably request) which
CONTRACTOR and OWNER respectively are required te
purchase and maintain in accordance with Article 5.

2.06  Preconstruction Conference

A. Within 20 days after the Contract Times start to run,
but before any Work at the Site is started, a conference
attended by CONTRACTOR, ENGINEER, and others as
appropriate will be held to establish 2 working understanding
among the parties as to the Work and to discuss the schedules
referred to in paragraph 2.05.B, procedures for handling
Shop Drawings and other submittals, processing Applications
for Payment, and maintaining required records.

2.07  Initial Acceptance of Schedules

A. Unless otherwise provided in the Contract Docu-
ments, at least ten days before submission of the first
Application for Payment a conference attended by CON-
TRACTOR, ENGINEER, and others as appropriate will be
held to review for acceptability to ENGINEER as provided
below the schedules submitted in accordance with paragraph
2.05.B. CONTRACTOR shall have an additional ten days o

resubmit the schedules. ‘No progress payment shall be made
to CONTRACTOR until acceptable scheduies are submitied
to ENGINEER.

1. The progress schedule will be acceptable to
ENGINEER if it provides an orderly progression of the
Work to completion within any specified Milestones and
the Contract Times, Such acceptance will not impose on
ENGINEER responsibility for the progress schedule, for
sequencing, scheduling, or progress of the Work nor
interfere with or relieve CONTRACTOR from
CONTRACTOR’s full responsibility therefor,

2, CONTRACTOR’sschedule of Shop Drawing and
Sample submittals will be acceptable to ENGINEER if it
provides a workable arrangement for reviewing and
processing the required submittals.

3. CONTRACTOR’s schedule of values will be
acceptable to ENGINEER as to form aod substance if it
provides a reasonable allocation of the Contract Price to
component parts of thé Work.

ARTICLE 3 - CONTRACT DOCUMENTS: INTENT,
AMENDING, REUSE

3.01 [Intert
A. The Contract Documents are complementary; what
is called for by on¢ is as binding as if called for by all.

B. Itis the intent of the Contract Docurnents to describe
a functionally complete Project (or part thereof) to be
constructed in accordance with the Contract Documeats.
Any labor, documentation, services, materials, or equipment
that may reasonably be iuferred from the Contract Docu-
ments or from prevailing custom or trade usage as being
required to produce the intended result will be provided
whether or not specifically called for at no additional cost to
QWNER. .

C. Clarifications and intc’rﬁretatiom of the Contract
Documents shall be issued by ENGINEER as provided in
Article 9.

3.02  Reference Standards

A. Standards, Specifications, Codes, Laws, and
Regularions ‘ :

1. Reference to standards, specifications, manuals,
or codes of any fechnical society, organization, or
association, or to Laws or Regulations, whether such

777777  make corrections-and -adjustments_and_to_complete and  reference be specific or by implication, shall mean the

standard, specification, manual, code, or Laws or Regula-
tions in effect at the time of opening of Bids (or on the
Effective Date of the Agreement if there were no Bids),
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except as may be otherwise specifically stated in the
Contract Docurnents.

2. No provision of any such standard, specification,
manual or code, or any instruction of a Supplier shatl be
effective fo change the duties er responsibilities of
OWNER, CONTRACTOR, or ENGINEER, or any of
their subcontractors, consultants, agents, or employees
from those set forth in the Contract Documeants, nor shall
any such provision or instruction be effective to assign to
OWNER, ENGINEER, or any of ENGINEER's
Consultants, agents, or employees any duty or authority
to supervise or direct the performance of the Work or any
duty or authority to undertake responsibility inconsistent
with the provisions of the Contract Documents.

3.03  Reporting and Resolving Discrepancies
A. - Reporting Discrepancies

1. If, during the performance of the' Work,
CONTRACTOR discovers any conflict, error, ambiguity,
or discrepancy within the Contract Documents or between
the Contract Documents and any provision. of any Law or

* Regulation applicable to the performance of the Work or
of any standard, specification, manual or code, or of any
instruction of any Supplier, CONTRACTOR shall report
it to ENGINEER in writing at once. CONTRACTOR
shall not proceed with the Work affected thereby (except
in an emergency as required by paragraph 6.16.A) until
an amendment or supplement to the Contract Documents
has been issued by one of the methods indicated in
paragraph 3.04; provided, however, that CONTRACTOR
shall not be liable to OWNER or ENGINEER for failure
to report any such conflict, error, ambiguity, or dis-
crepancy unless CONTRACTOR knew or reasonably

. should have known thereof. : '

B. Resolving Discrepancies

1. Except as may te otherwise specifically stated in
the Centract Documents, the provisions of the Contract
Documents shall take precedence in resolving any
conflict, error, ambiguity, or discrepancy between the
provisions of the Contract Documents and:

a. the provisions of any standard, specification,

manual, code, or instruction (whether or not specifi-

- cally incorporated by refererice in the Contract
Pocuments); or : '

3.04  Amending and Supplementing Contracy Documents

A. The Contract Documents may be amended 1o provide
for additions, deletions, and revisions in the Work or to
modify the terms and conditions thereof in one or more of the
following ways: (i) a2 Written Amendment; (ii) a Change

_Order; or (jii) a Work Change Directive.

B. The requirements of the Contract Documents may be
supplemented, and minor variations and deviations in the
Work may be authotized, by one or more of the following
ways: (i) a Field Order; (ii) ENGINEER's approval of a
Shop Drawing or Sample; or (iii) ENGINEER's written
interpretation or &larification.

3.05 Reuseof Documen;:

A. CONTRACTOR and any Subcontractor or Supplier
or othier individual or entity performing or furnishing any of
the Work under a direct or indirect contract with OWNER;
(i) shall not have or acquire any title to or ownership rights
in any of the Drawings, Specifications, or other documents
(or copies of any thereof) prepared by or bearing the seal of
ENGINEER or ENGINEER's Consultant, including
electronic media editions; and (ii) shall not reuse any of such
Drawings, Specifications, other documents, or copies thereof
on extensions of the Project or any other project without
written consent of OWNER and ENGINEER and specific
written verification or adaption by ENGINEER. This
prohibition will survive final payment, completion, and
acceptance of the Work, or termination or completion of the
Contract, Nothing herein shall preclude CONTRACTOR
from retaining copies of the Contract Documents for record

purposes.

ARTICLE 4 - AVAILABILITY OF LANDS;
SUBSURFACE AND PHYSICAL CONDITIONS;
REFERENCE POINTS

4.01  Availability of Lands

A, OWNER shall fumish the Site. OWNER shall notify
CONTRACTOR of any encumbrances or restrictions not of
general application but specifically related to use of the Site
with which CONTRACTOR must comply in performing the
Work. OWNER will obtain in a timely manner and pay for
easements for permanent structures or permanent changes in
existing facilities, If CONTRACTOR aud OWNER are
unable to agree on entitlement to or en the amouat or extent,

b, the provisions of any Laws or Regulations  if any, of any adjustment in the Contract Price or Contract

applicable to the performance of the Work (uidess
such an interpretation of the provisions of the
Contract Documents would result in violation of such
Law or Repulation).

Times, or both, as a result of any delay in OWNER's
furnishing ‘the Site, CONTRACTOR may make 2 Claim
therefor as provided in paragraph 10,05,
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B. Upon reasonable written request, OWNER shall
furnish CONTRACTOR with a current statement of record
legal title and fegal description of the lands upon which the
Work is to be performed and OWNER’s interest therein as
necessary for giving notice of or filing a mechanic's or
construction Hen against such lands in accordance with
applicable Laws and Regulations.

C. CONTRACTOR shall provide for all additional Jands
and access thereto that may be required for temporary
construction facilities ot storage of materidls and equipment.
4.02  Subsurface and Physical Conditions

A. Reports and Drawings:
Conditions identify:

The Supplementary

1. those reports of explorations and tests of
subsurface conditions at or costiguous to the Site that
ENGINEER has used in preparing the Coutract Docu-
ments; and -

2.  those drawings of physical conditions in or
relating to existing surface or subsurface structures at or
contiguous to the Site (except Underground Facilities) that
ENGINEER has used in preparing the Contract
Documents.

B.. Limited Reliance by CONTRACTOR on Technical
Data Authorized:  CONTRACTOR may rely upon the
geueral accuracy of the “technical data” contained in such
reports and drawings, but such reponts and drawings are not
Contract Documents. Such “technical data” is identified in
the Supplernentary Conditions. Except for such reliance on
such “technical data,” CONTRACTOR may not rely upon or
make any Claim against OWNER, ENGINEER, or any of
ENGINEER's Consultants with respect to:

1. the completeness of such reports and drawings
for CONTRACTOR's purposes, including, but not
limited fto, amy aspects of the means, methods,
techniques, sequences, and procedures of construction o
be employed by CONTRACTOR, and safety precautions
and programs incident thereto; or

2. other data, interpretations, opinions, and
information contained in such reports or shown or
indicated in such drawings; or

3. any CONTRACTOR interpretation of or
conclusion drawn from any “technical data” or any such
other data, interpretations, opinions, or information,

4.03  Differing Subsurface or Physical Conditions

A. Notice: 1f CONTRACTOR believes that any subsur-
face or phiysical condition at or contiguous to the Site that is
uncovered or revealed either:

L is of such a nature as to establish that any
“technical data” on which CONTRACTOR is entitled to
rely as provided iu paragraph 4.02 is materially
inaccurate; or

2. s of such a nature as to require a change in the
Contract Documents; or

3. differs materially from that shown or indicated in
the Contract Documents; or

4. is of an unusual nature, and differs materially
from coaditions ordinarily encountered and generally
recognized as inherent in work of the character provided
for in the Contract Docutnents:

then CONTRACTOR shall, promptly after becoming aware
thereof and before further disturbing the subsurface or
physical conditions or performing any Work in connection
therewith (except in an emergency as required by paragraph
6.16.A), notify OWNER and ENGINEER in writing about
such condition. CONTRACTOR shall not further disturb
such condition or perform any Work in connection therewith
(except as aforesaid) until receipt of written order to do so.

B. ENGINEER’s Review: After receipt of written potice
as required by paragraph 4.03.A, ENGINEER will promptly
review the pertivent condition, determine the necessity of
OWNER's obtaining additional exploration or tests with
respect thereto, and advise OWNER in writing (with a copy
to CONTRACTOR) of ENGINEER's ﬁndm,,s and
conclusions. :

C. Possible Price and 'ﬁmé;s’ Adjustments

1. The Contract Price or the Contract Times, or
both, will be equitably adjusted to the extent that the
existence of such differing subsurface or physical
condition causes an intrease or decresse in
CONTRACTOR's cost of, or time required for, perfor-
mance of the Work; subject, however, to the following:

a. such condition must meet any one or more-of
the categories described in paragraph 4.03.A; and

b, with respect to Work that is paid for on a

Unit Price Basis, any adjustment in Contract Price
will be subject to the provisions of paragraphs 9.08
and [1.03.
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2. CONTRACTOR shall not be entitled to any
adjustment in the Contract Price or Contract Times if:

a. CONTRACTOR knew of the existence of
such conditions at the time CONTRACTOR made a
final commitment to OWNER in respect of Contract
Price and Contract Times by the submission of a Bid
or becoming bound under 2 negotiated contract; or

‘b. the existence of such condition could
reasonably have been discovered or revealed as a
result of any examination, investigation, exploration,
test, or study of the Site and contiguous areas
required by the Bidding Requirements or Contract

_ Documents to be conducted by or for CON-
TRACTOR prior to CONTRACTOR 's making such
final commitment; or

¢. CONTRACTOR failed to give: the written
notice within the time and as required by paragtaph
4.03.A. P

3. If OWNER and CONTRACTOR: are unable to
agree on entitlement to or on the amount or extent, if any,
of any adjustment in the Contract Price or Contract
Times, or both, a Claim may be made therefor as
provided in paragraph 10.05. However, OWNER,
ENGINEER, and ENGINEER's Consuitants shall not be
liable to CONTRACTOR for any claims, costs, losses, or
damages (including but pot limited to all fees and charges
of engineers, architects, attorneys, and other professionals
and all court or arbitration or other dispute resolution
costs) sustained by CONTRACTOR on of in connection
with any other project or aaticipated project.

4.04  Underground Facilities

A. Shown or Indicated: The information and data shown
or indicated in the Contract Documents with respect to
existing Underground PRacilities at or contiguous to the Site
is based on information and data furnished to OWNER or
ENGINEER by the owners of such Underground Racilities,
including OWNER, or by others. Unless it is otherwise
expressly provided in the Supplementary Conditions:

I. OWNER and ENGINEER shall not be
responsible for the accuracy or completeness of any such
information or data; and

- 2. the cost of all of the following will be included in
the Contract Price, and CONTRACTOR shall have full

b. locating all Undergrouad Facilities shown or
indicated in the Coatract Documents,

¢. coordination of the Work with the owners of
such Underground Facilities, including OWNER,
during construction, and .

d. the safety and protection of all such Under. ,
ground Facilities and repairing any damage thereto
resulting from the Work.

B. Not Shown or Indicared

I. If an Underground Facility is uncovered or
revealed at or contiguous to the Site which was pot shown
or indicated, or not shown or indicated with reasonable
accuracy in the Contract Documents, CONTRACTOR
shall, promptly after becoming aware thereof and before
further disturbing conditions  affected thereby or
performing any Work in comnection therewith {except in
an emergency as required by paragraph 6.16.A), identify
the owner of such Underground Facility aud give written
notice to that owner and to OWNER and ENGINEER.
ENGINEER will promptly review the Underground
Facility and determine the extent, if any, to which a
change is required in the Contract Documents to reflect
and document the comsequences of the existence or
location of the Underground Facility. During such time,
CONTRACTOR shall be responsible for the safety and
protection of such Underground Facility,

2. 1f ENGINEER concludes that a change in the
Contract Documents is required, 2 Work Change
Directive or a Change Order will be issued to reflect and
document such consequences. An equitable adjustment
shall be made in the Contract Price of Contract Times, or
both, to the extent that they are atiributable to the
existence or location of any Underground Facility that
was not shown or indicated or not shown or indicated
with reasonable accuracy in'the Contract Documents and
that CONTRACTOR did not know of and could not
reasonably have been expected to be aware of or to have
anticipated. If OWNER and CONTRACTOR are unable
to agree on entitlement to or on the amount or extent, if
any, of any such adjustment in Contract Price or Contract
Times, OWNER or CONTRACTOR may make a Claim
therefor as provided in paragraph 10.05.

4.05 Reference Points  _ : -

A. OWNER shall provide engineering surveys to

responsibility for;

establish reference points for construction which in

a. reviewing and checking all such information
and data,

ENGINEER's judgment are necessary to enable CON-
TRACTOR to proceed with the Work. CONTRACTOR'
shall be responsible for laying out the Work, shall protect and
preserve the established reference points and property
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monurnents, and shall make no changes or relocations
without the prior written approval of OWNER.
CONTRACTOR shall report to ENGINEER whenever any
reference point or property monument is fost or destroyed or
requires relocation because of necessary changes in grades or
locations, and shall be respomsible for the accurate
replacement or relocation of such reference points or
property monuments by professionally qualified personnel,

4.06 Hazardous Environmental Condition at Site

A. Reports and Drawings: Reference is made to the
Supplementary Conditions for the identification of those
reports and drawings relating to a2 Hazardous Environmental
Condition identified at the Site, if any, that have beea utilized
by the ENGINEER in the preparation of the Contract
Documents.

B. Limited Reliance by CONTRACTOR on.Technical
Data Authorized: CONTRACTOR may rely upon the
general accuracy of the “technical data™ contzined. in such
repots and drawings, but such reports and drawings are not
Contract Documents. Such “technical data” is identified in
the Supplementary Conditions. Except for such reliance on
such “technical data,” CONTRACTOR may not rely upon or
make any Claim against OWNER, ENGINEER or any of
"ENGINEER's Consultants with respect to:

1. the completeness of such reports: and drawings
for CONTRACTOR's purposes, including, but not
limited to, any aspects of the mesns, methods,
techniques, sequences and procedures of construction to
be employed by CONTRACTOR and safety precautions
and programs incident thereto; or

2. other data, interpretations, opinions and
information contained in such reports or shown or
indicated in such drawings; or

3. any CONTRACTOR interpretation of or
conclusion drawn from any *technical data” or any such
other data, interpretations, opinions or information.

C. CONTRACTOR shall not be responsible for any
Hazardous Environmental Condition uncovered or revealed
at the Site which was not shown or indicated in Drawings or
Specifications or identified in the Contract Documents to be
within the scop¢ of the Work, CONTRACTOR shall be
responsible for a Hazardous Environmental Condition created
with any matetials brought to the Site by CONTRACTOR,
Subcontractors, Suppliers, or anyone else for whom CON-
TRACTOR is responsible.

Environmenta] Condition, CONTRACTOR shall immmedi.
ately: (i) secure or otherwise isolate such condition; (if) stop
all Work in connection with such condition and in any area
affected thereby (except in an cmergency as required by
paragraph 6.16); and (jii) notify OWNER and ENGINEER
(and promptly thereafter confirm such notice in writing).
OWNER shall promptly consult with ENGINEER cencerning
the mecessity for OWNER to retain a qualified expert to
evaluate such eondition or take corrective action, if any.

E. CONTRACTOR shall not be required to resume
Work in connéction with such condition or in any affected
area until after OWNER has obtained any required permits
related thereto and delivered to CONTRACTOR writfen
notice: (i) specifying that such condition and any affected
area is or has been rendered safe for the resumption of Work:
or (ii) specifying any special conditions under which such
Work may be resumed safely. If OWNER and
CONTRACTOR caonot agree as (o entitlement to or on the

 amount or extent, if any, of any adjustment in Contract Price

or Contract Times, or both, as a result of such Work stop-
page or such special conditions under which Work is agreed
to be resumed by CONTRACTOR, either party may make a
Claim therefor as provided in paragraph 10.05.

F. If after receipt of such written notice
CONTRACTOR does not agree to resume such Work based
on a reasonable belief it is unsafe, or does not agree to
resume such Work under such special conditions, then
OWNER may order the portion of the Work that is in the
area affected by such condition to be deleted from the Work.
If OWNER and CONTRACTOR camnot agre¢ as to
entitlement to or on the amount or extent, if any, of an
adjustment in Contract Price or Contract Tirmes as a result of
deleting such portion of the Work, then either party may
make a Claim therefor as provided in paragraph 10.03.
OWNER may. have such deleted portion .of the Work
performed by OWNER's own forces or others in accordance -
with Article 7,

G. To the fullest extent permitted by Laws and
Regulations, OWNER shall indemmify and hold harmiess
CONTRACTOR, Subcontractors, | ENGINEER,
ENGINEER's Consultants and the officers, directors,
pariners, employees, agents, other consultants, and
subcontractors of cach and any of them from and apainst all
claims, costs, fosses, and damages (including but not limited
to all fees and charges of engineers, architects, attorneys, and
other professionals and all court or arbitration or other
dispute resolution costs) arising out of or relating to a
Hazardous Environmental Condition, provided that such
Hazardous Environmental Condition: (i) was not shown or

D. If CONTRACTOR encounters a Hazardous
Environmental Condition or if CONTRACTOR or anyone for
whom CONTRACTOR is responsible creates a Hazardous

1ndicated in the Drawings or Specifications or identified in
the Contract Documents to be included within the scope of-
the Work, and (ii) was not created by CONTRACTOR or by
anyone for whom CONTRACTOR is responsible. Nothing
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in this paragraph 4.06.E shall obligate OWNER to indemnify
any individual or entity from and against the consequences of
that individual’s or entity’s own negligence.

H. To the fullest extent permitted by Laws and

Regulations, CONTRACTOR shall indemnify and hold
harmless OWNER, ENGINEER, ENGINEER s Consultants,
and the officers, directors, Ppartuers, employees, agents, other
consultants, and subcontractors of each and any of them from
and against all claims, costs, losses, and damages (including
but not limited to all fees and charges of engineers,
architects, attorneys, and other professionals and all court or
arbitration or other dispute resolution costs) arising out of or
relating to a Hazardous Environmeatal Condition created by
CONTRACTOR or by anyone for whoot CONTRACTOR is
responsible. Nothing in this paragraph 4.06.R shall obligate
CONTRACTOR to indemnify any individual or entity from
and against the consequences of that individual’s or enlity's

- own negligence,

L. The provisions of paragraphs 4.02, 4.03;-and 4.04
are not intended to apply to a Hazardous Environmental
Condition uncovered or revealed at the Site, -

ARTICLE 5 - BONDS AND INSURANCE

5.01  Peiformance, Payment, and Other Bonds

A. CONTRACTOR shall fumnish performance and
payment Bonds, ecach in an amount at least equal to the
Contract Price as security for the faithful petrformance and
payment of all CONTRACTOR's obligations under the
Contract Documents. These Bonds shall remain in effect at
least until one year after the date when final payment
becomes due, except as provided otherwise by Laws or
Regulations or by the Contract Documents. CONTRACTOR
shall also furnish such other Bonds as are required by the
Contract Documents.

B. All Bonds shall be in the form prescribed by the
Contract Documents except as provided otherwise by Laws
or Regulations, and shall be executed by such sureties as are
named in the current list of “Companies Holding Certificates
of Authority as Acceptable Sureties on Federal Bonds and as
Acceprable Reinsuring Cotmpanies” as published in Circular
570 (amended) by the Financial Mapagement Service, Surety
Bond Branch, U.S. Department of the Treasury. All Bonds
sigried by an agent must be accompanied by a certified copy
of such agent's authority to act,

C—1f-the—surety—on—any Bond -furnished by CON:~

TRACTOR is declared bankrupt or becomes insolvent or jts
right to do business is terminated in any state where any part
of the Project is located or it ceases to meet the requirements

of paragraph 5.01.B, CONTRACTOR shall within 20 days
thereafter substitute another Bond and surety, both of which
shall comply with the requirernents of Patagraphs 5.01.B and
5.02. .

5.02  Licensed Sureties and Insurers

A. All Bonds and insurance required by the Contract
Documents to be purchased and maintained by OWNER or
CONTRACTOR shall be obtained from surety or insurance
companics that are duly - licensed or authorized in the
Jurisdiction in which the Project is located to issue Bonds or
insurance policies for the limits and coverages so required.

-Such surety and insurance companies shall also meet such

additional requirements and qualifications as may be provided
in the Supplementary Conditions.

5.03  Certificates of Insurance

A. CONTRACTOR shall deliver to OWNER, with
copies to each additional insured identified in the Supple-
mentary Conditions, certificates of insurance (and other
evidence of insurance requested by OWNER or any other
additional insured) which CONTRACTOR is required to
purchase and maintain.  OWNER shall deliver to
CONTRACTOR, with copies to each additional insured
identified in the Supplementary Conditions, certificates of
insurance (and other evidence of insurance requested by
CONTRACTOR or any other additional insured) which
OWNER is required to purchase and maintain,

5.04 CONTRACTOR's Liability Insurance

A. CONTRACTOR shall purchase and maintain such
liability and other insurance as is appropriate for the Work
being performed and as will provide protection from claims
set forth below which may arise out of or result from.
CONTRACTOR's performance of the Work and
CONTRACTOR’s other obligations under the Contract
Documents, whether it is to be performed by
CONTRACTOR, any Subcontractor or Supplier, or by
anyone directly or indirectly employed by any of them to
perform any of the Work, or by anyone for whose acts any
of them may be liable:

L. claims under workers® compensation, disability
benefits, and other similar employee benefit acts;

2. claims for damages because of badily injury,
occupational sickness or disease, or death of
CONTRACTOR's employess;

3. claims for damages because of bodily injury,
sickness or disease, or death of any person other than
CONTRACTOR's employees;
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4. claims for damages insured by reasonably
available personal injury Hability coverage which are sus-
tained: (i) by any person as a result of an offense directly
or indirectly related to the employment of such person by
CONTRACTOR, or (ii) by any other person for any
other reason;

5. claims for damages, other than to the Work
itself, because of imjury to or destruction of tangible
property wherever located, including loss of use resulting
therefrom; and

6. claims for damages because of bodily injury or
death of any person or property damage arising ouit of the
ownership, maintenance or use of any motor vehicle.

B. The policies of insurance so required by this
paragraph 5.04 to be purchased and maintained shall:
’ 1. with respect to insurance required by paragraphs
5.04.A.3 through 5.04.A.6 inclusive, include as
additional insureds (subject to any custofnary exclusion in
respect of professional liability) OWNER, ENGINEER,
ENGINEER's Consultants, and any other individnals or
entities identified in the Supplementary Conditions, all of
whom shall be listed as additional insureds, and include
coverage for the respective officers, directors, partners,
employees, agemts, and other consultants and
subcontractors of each and any of all such additional
insureds, and the insurance afforded to these additional
insureds shall provide primary coverage for all claims
covered thereby;

2. include at least the specific coverages and be
written for pot less than the limits of Hability provided in
the Supplementary Counditions or required by Laws or
Regulations, whichever is greater;

3. ‘include completed operations insurance;

4, include contractual liability insurance covering
CONTRACTOR’s indemnity obligations under para-
graphs 6.07, 6.11, and 6.20;

5. contain a provision or endorsement that the
coverage afforded will not be canceled, materally
changed or renewal refused until at least thirty days prior
written notice has been given to OWNER and
CONTRACTOR and to each other additional insured
identified in the Supplementary Conditions to whom a
certificate of insurance has been fssued (and the
certificates of insurance furnished by the CONTRACTOR

correcting, removing, or replacing defective Work in
accordance with paragraph 13.07; and

7. with respect to completed operations insurance,
and any insurance coverage written on 2 claims-made
basis, remain in effect for at least twe years after final
payment (and CONTRACTOR shall fumish OWNER and
each other additional insured identified in the Supple-
mentary Conditions, to whom a certificate of insurasce
has been issued, evideace satisfactory to OWNER and
any such additional insured of continmation - of such
insurance at final payment and one year thereafter),

5.05 OWNER’s Liability Insurance

A. In addition to the insurance required to be provided
by CONTRACTOR under paragraph 5.04, OWNER, at
OWNER's option, may purchase and maintain at OWNER's
expense OWNER's own liability insurance as will protect
OWNER against claims which may arise from operations
under the Contract Documents.

5.06 Proyéfry Insurarce

A. Unless otherwise provided in the Supplementary
Conditions, OWNER shall purchase and raintain property
insurance upon the Work at the Site in the amount of the full
replacement cost thereof (subject to such deductible amounts
as may be provided in the Supplementary Conditions or
required by Laws and Regulations). This insurance shall:

1. include the interests of OWNER, CONTRAC-
TOR, Subcontractors, ENGINEER, ENGINEER's
Consultants, and any other individuals or entities identi-
fied in the Supplementary Conditions, and the officers,
directors, partoers, employees, agents, and other
consultants and subcontractors of each and any of them,
each of whom is deemed to have an insurable interest and
shall be listed as an additional insured;”

2. be written on a Builder’s Risk “all-risk” or open
peril or special causes of loss policy form that shall af
least include insurance for physical loss or damage to the
Work, temporary buildings, false work, and materials and
equipment in transit, and shall insure against at least the
following perils or causes of loss: fire, lightoing,
extended coverage, theft, vandalism and malicious
mischief, earthquake, collapse, debris removal,
demolition occasioned by enforcement of Laws and
Regulations, water damage, and such other perils or
causes of loss as may be specifically required by the
Supplementary Canditions;

7 pursuant to paragraph 5.03 willso provide);

6. remain in effect at least until final payment and
at all times thereafter when CONTRACTOR may be

3. include expenses incurred in the repair or
replacement of any insured property (including but not
limited to fees and charges of engineers and architests);
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4. cover materials and equipment stored at the Site
or 2t another location that was agreed to in writing by
OWNER prior to being incorporated. in the Work,
provided that such materials and equipment have been
included in an Application for Payment recommended by
ENGINEER;

5. allow for partial utilization of the Work by
OWNER;

6. include testing and startup; and

7. be maintained in effect until final payment is

made unless otherwise agreed to in writing by OWNER,

- CONTRACTOR, and ENGINEER with 30 days written

notice to each other additional insured to whom a certifi-
cate of insurance has been issued.

B. OWNER shall purchase and maintain suck bailer and
machinery insurance or additional property insurance as may
be required by the Supplementary Conditions or:aws and
Regulations which will include the interests of OWNER,
CONTRACTOR, Subcontractors, ENGINEER,
ENGINEER’s Consultants, and any’ other
entities identified in the Supplementary Conditions, each of
whom is deemed to have an insurable interest and shall be
listed as an insured or additional insured.

C. Al the policies of insurance (and the certificates or
other evidence thereof) required 1o be purchased and
maintained in accordance with paragraph 5.06 will contain a
provision or endorsement that the coverage afforded will not
be canceled or materially changed dr renewal refused until at
least 30 days prior written notice has been given to OWNER
and CONTRACTOR and to each other additional insured to
whom a certificate of insurance has been issued and wilt
contain waiver provisions in accordance with paragraph 5.07.

D. OWNER shall not be responsible for purchasing and
maintainifig any property insurance specified in this
paragraph 5.06 to protect the interests of CONTRACTOR,
Subcontractors, or others in the Work to the extent of any
deductible amounts that are identified in the Supplementary
Conditions. The risk of loss within such identified deductible
amount will be borne by CONTRACTOR, Subcontractors,
or others suffering any such loss, and if any of them wishes
property insurance coverage within the limits of such
amoun(s, each may purchase and maintain it at the
purchaser’s own expense,

E. If CONTRACTOR requests in writing that other
special insurance be inctuded in the property insurance

-

indjviduals or .

at the Site, OWNER shall in writing advise CONTRACTOR
whether or not such other insurance has been procured by
OWNER.

5.07  Waiver of Rights

A. OWNER and CONTRACTOR intend that alf policies
purchased in accordance with paragraph 5.06 will protect
OWNER, CONTRACTOR, Subcontractors, ENGINEER,
ENGINEER's Consultants, and al other individuals or
enities identified in the Supplementary Conditions to be
listed 25 insureds or additional insureds (and the ofﬁcei's,
directors, parters, employees, agents, and other consultants
and subcontractors of each and any of them) in such policies
and will provide primary coverage for all losses and damages
caused by the perils or causes of Joss covered thereby. Al
such policies shall contain provisions to the effect that in the
event of payment of any loss or damage the insurers will
have no rights of recovery against any of the insureds or
additional insureds thereunder. OWNER and CONTRAC-
TOR waive all rights against each other and their respective
officers, directors, partners, employees, agents, and other
consultants and subcontractors of each and any of them for
all losses and damages caused by, arising out of or resulting
from any of the perils or causes of loss covered by such
policies and any other property insurance applicable to the
Work; and, in addition, waive all such rights against
Subcontractors, ENGINEER, ENGINE 's Consultants, and
all other individuals or entities identified in the Supplemen-
tary Conditions to be listed as insureds or additional insureds
(and the officers, directors, partners, employees, agents, and
other consultants and subcontractors of each and any of them)
tnder such policies for losses and damages so caused, ‘None
of the above waivers shall extend to the rights that any party
making such waiver may have to the proceeds of insurance
held by OWNER as trustee or otherwise. payable under any
policy so issued, <

B. OWNER waives all rights against CONTRACTOR,
Subcontractors, ENGINEER, ENGINEER's Consultants, and
the officers, directors, parters, employees, agents, and other
consultants and subcontractors of each and any of them for:

1. loss due to business interruption, loss of use, or
other consequential loss extending beyond direct physical
loss or damage 10 OWNER's property or the Work
caused by, arising out of, or resulting from fire or other
peril whether or not insured by OWNER; and

2. loss or damage. to the completed Project or part
thereof caused by, arising out of, or resulting from fire or
other insured peril or cause of loss covered by any

~——————policies-provided-under-paragraph-5.06, OWNER shall; if

possible, include such insurance, and the cost thereof will be
charged to CONTRACTOR by appropriate Change Qrder or
Written Amendment, Prior to commencement of the Work

property insurance maintained on the completed Project
- or part thereof by OWNER during partial utilization
pursuant 1o paragrapht 14.05, after Substantial Completion
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pursuant to paragraph 14.04, or after final payment
pursvant to paragraph 14,07,

C. Any insurance policy maintained by OWNER cover-
ing any loss, damage or consequential loss referred to in
Paragraph 5.07.B shall contain provisions to the effect that in
the event of payment of any such loss, damage, or
consequential loss, the insurers will have no rights of
recovery zgainst. CONTRACTOR, Subcontractors,
ENGINEER, or ENGINEER's Consultants and the officers,
directors, parmers, employees, agents, and other consultants,
and subcontractors of each and any of them.

5.08  Receipt and Application of Insurarice Proceeds

A. Any insured Joss under the policies of insurance
required by paragraph 5.06 will be adjusted with OWNER
and made payable to OWNER as fiduciary for the insureds,
as theix interests may appear, subject to the requirements of

any applicable mortgage clanse and of paragraph 5.08.B.

OWNER shall deposit in a separate account any mvney so
received and shall distribute it in accordance with such agree-
ment a3 the parties in interest may reach. If po other special
agreement is reached, the damaged Work shall be repaired or
teplaced, the moneys so received applied on account thereof,
. and the Work and the cost thereof covered by an appropriate
Change Order or Writien Amendment.

B. OWNER as fiduciary shal! have power to adjust and
settle any loss with the insurers unless one of the parties in
interest shall object in writing within 15 days after the
occurrence of loss to OWNER's exercise of this power, If
such objection be made, OWNER as fiductary shall make
settlement with the insurers in accordance with such
agreement as the partics in interest may reach. If no such
agreement among the parties in interest is reached, OWNER
as fiduciary shall adjust and settle the loss with the insurers
and, if required in writing by any party in interest, GWNER
as fiduciary shail give bond for the proper performance of
such duties.

5.09  Accepiance of Bonds and Insurance; Option to
Replace

A. If either OWNER or CONTRACTOR has any
objection to the coverage afforded by or other provisions of
the Bonds or insurance required to be purchased and
maintained by the other party in accordance with Article 5 on
the basis of non-conformance with the Contract Documents,
the objecting party shall so notify the other party in writing
within 10 days after receipt of the certificates {or other
evidence requested) required by paragraph 2.05,C. QWNER

of such party by the Contract Documents, such party shall
notify the other party in writing of such failure 1o purchase
prior to the start of the Work, or of such faifure to maintain
prior to any change in the required coverage. Without
prejudice to any other right or remedy, the other party may
elest to obtain equivalent Bonds or insurance o protect such
other party's interests at the expense of the party-who was
required fo provide such coverage, and a Change Qrder shall
be issued to adjust the Contract Price accordingly.

5.10  Partial Utilization, Acknowledgment
Insurer

of Property

A. If OWNER finds it necessary to OCCUpy or use a
portion or portious of the Work prior to Substantial
Completion of all the Work as provided in paragraph 14.05,
1o such use or cccupancy shall commence before the insurers
providing the property insurance pursuant to paragraph 5.06
have acknowledged notice theresf and in writing effected any
changes in coverage necessitated thereby. The insurers
providing the property insurance shall consent by endorse-
ment on the policy or policies, but the property insurance
shall not be canceled or permitted to lapse on account of any
such partial use or occupancy.

ARTICLE 6 - CONTRACT OR'’S RESPONSIBILYITIES

6.01  Supervision and Superintendence

A. CONTRACTOR shall supervise, inspect, and direct
the Work competenty and efficiently, devoting such attention
thereto and applying such skills and expertise as may be
necessary to perform the Work in accordance with the
Contract Documents. * CONTRACTOR shall be solely
responsible for the means, methods, techniques, sequences,
and procedures of construction, but CONTRACTOR shall -
not be responsible for the negligence of OWNER or
ENGINEER in the design or specification of a specific
means, method, technique, sequence, or procedure of
construction which is shown or indicated in and expressly
required by the Contract Documents, CONTRACTOR shall
be responsible to sec that the completed Work complies
accurately with the Contract Documents.

B. At all times during the progress of the Work,
CONTRACTOR shall assign a competent resident superin-
tendent thereto who shall not be replaced without written
notice to OWNER and ENGINEER except under
extraordinary circumstances. The superintendent will be
CONTRACTOR's representative at the Site and shall have

—————and-CONTRACTOR shall-each- provide to-the “other such

additional information in respect of insurance provided as the
other may reasonably request. If either party does. not
purchase or maintain all of the Bonds and insurance required

authority fo act on behalf of CONTRACTOR. Al
communications given to or received from the superintendent
shall be binding on CONTRACTOR.
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6.02  Labor; Working Hours

A. CONTRACTOR shall provide competent, suitably
qualified personael to survey, lay out, and construct the
Work as required by the Contract Documents. CON-
TRACTOR shall at all times maintain good discipline and
order at the Site, .

B. Except as otherwise required for the safety or
Protection of persons or the Work or property at the Site or
adjacent thereto, and except as otherwise stated in the
Contract Documents, all Work at the Site shall be performed
during regular working hours, and CONTRACTOR will not
permit overtime work or the performance of Work on
Saturday, Sunday, or any legal holiday without OWNER's
written consent (which will not be unreasonably withheld)
given after prior written notice to ENGINEER.

6.03  Services, Materials, and Equipment

A. Unless otherwise specified in the Gesdgral Re-
quirements, CONTRACTOR shall provide and assume full
responsibility for all services, materials, equipment, labor,
trapsportation, construction equipment and machinery, tools,
appliances, fuel, power, light, heat, telephone, water,
savitary facilities, temporary facilities, and all other facilities
and incidentals necessary for the performance, testing,
start-up, and completion of the Work. )

B. All materials and equipment incorporated into the
Work shall be as specified or, if not specified, shall be of
good quality and new, except as otherwise provided in the
Contract Documents,  All warranties and guarantees
specifically called for by the Specifications shall expressly
run to the benefit of OWNER. If required by ENGINEER,
CONTRACTOR  shall* furnish satisfactory  evidence
(including reports of required tests) as to the source, kind,
and quality of materials and equipment. All materals and
cquipment shall be stored, applied, installed, connected,
erccted, protected, used, cleaned, and conditioned in
accordance with instructions of the applicable Supplier,
except as otherwise may be provided in the Contract Docu-
ments.

6.04  Progress Schedule

A. CONTRACTOR shall adhere to the progress schedule
established in accordance with paragraph 2.07 as it may be
adjusted from time to time as provided below,

1. CONTRACTOR shall submit to ENGINEER for
acceptance (to the extent indicated in paragraph 2.07)

any provisiotis of the General Requirements applicable
thereto.

2. Proposed adjustments in the progress schedule
that will change (he Contract Times (or Milestones) shall
be submitted in accordance with the requirements of
Article 12, Such adjustments may only be made by a
Change Order or Written Amendment in accordance with
Atticle 12, ‘

6.05 Substitutes and “Or-Equals”

A. Whenever an item of material o equipment is
specified or described in the Contract Documents by using
the name of a propietary item or the name of a particular
Supplier, the specification or description is intended to
establish the type, function, appearance, and quality required,
Unless the specification or description contains or is followed
by words reading that no like, equivalent, or “orequal” item
or no substitution 4s permitted, other iterns of material or
equipment or material or equipment of other Suppliers may
be submitted 10 ENGINEER for review under the circurg-
stances described below. ‘

L. “Or-Equal” Items: If in ENGINEER’s sole.
discretion an item of material or equipment proposed by
CONTRACTOR is functionally equal ta that named and
sufficiently similar so that no change in related Work will
be required, it may be considered by ENGINEER as an
“or-equal” item, in which case review and approval of
the proposed item may, in ENGINEER's sole discretion,
be accomplished without compliance with some or all of

" the requirements for approval of proposed substitute
items. For the purposes of this paragraph 6.05.A.1, a
proposed item of material or equipment will be
considered functionally equal to an iter so named if;

a. in the exercise of reasonable judgment
ENGINEER determines tha: (1) it is at least equal in
quality, durability, appearance, strength, and design
characteristics; (i) it will reliably perform at Jeast
equally well the function imposed by the design
concept of the completed Project as a functioning
whole, and;

b. CONTRACTOR cerifies that: (i) there is no
increase in cost to the OWNER; and (i) it will
conform sitbstantially, even with deviations, to the
detailed requirements of the item named in the
Contract Documents.

2. Substitute Items

——Pproposed-adjustments-in-the progress schedule that will

not result in changing the Contract Times (or Milestones).
Such adjustments will conform generally fo the progress
schedule then in effect and additionally will comply with

a. Ifin ENGINEER’s sole discretion an item of
material o equipment proposed by CONTRACTOR
does not qualify as an “or-¢qual” item under
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paragraph 6.05.A.1, it will be considered a proposed
substitute jtem,

b, CONTRACTOR shall submit sufficient
information as provided below to allow ENGINEER
fo determine that the item of materjal or equipment
proposed is essentially equivalent to that named and
an acceptable substitate therefor. Requests for
review of proposed substitute items of material or
equipment will not be accepted by ENGINEER from
anyone other than CONTRACYOR. -

€. The procedure for review by ENGINEER
will be as set forth in paragraph 6.05.A.2.4; as
supplemented in the General Requirements and as
ENGINEER may decide is appropriate under the
circumstances,

d. CONTRACTOR shall first make written
application to ENGINEER for review of a proposed
substitute item of materal or “Equipment that
CONTRACTOR seeks to furpish or use. The
application shall certify that the proposed substitute
ittem will perform adequately the functions and
achieve the results called for by the peneral design,
be similar in substance to that specified, and be suited
to the same use as that specified. The application
will state the extent, if any, to which the use of the
proposed  substitute  iterm  wil prejudice
CONTRACTOR’s  achievement of  Substantial
Completion on time, whether or not use of the
proposed substitute item in the Work will require a
change in any of the Contract Documents (or in the
Provisions of any other direct contract with OWNER
for work on the Project) to adapt the design to the
proposed substitute item and whether or not
incorporation er use of the proposed substitute item
in connection with the Work is subject to payment of
any license fes or royalty. All variations of the pro-
posed substitute item from that specified will be
identified in the application, and available
engineering, sales, mdintenance, repair, and
replacement services will be indicated, The
application will also contain an iternized estimate of
all costs or credits that will result directly or indi-
rectly from use of such substitute item, including
costs of redesign and claims of other contractors
affected by any resulting change, all of which will be
considered by ENGINEER in evaluating the proposed
substitute item. ENGINEER may require CON-
TRACTOR to furnish additional data about the pro-
posed substitute jtem.

B. Substitute Construction Methods or Procedures: 1f a
specific means, method, technique, sequence:, or procedure
of construction is shown or indicated in and expressly

required by the Contract Documents, CONTRACTOR may
furnish or utilize a substituge means, method, technique,
sequence, or procedtire of construction approved by ENGJ.
NEER. CONTRACTOR shall submit sufficient information

expressly called for by the Contract Documents, The proce-
dure for review by ENGINEER will be similar 1o that
provided in subparagraph 6.05.A.2.

C. Engineer’s Evaluation: ENGINEER wil] be allowed
a reasonable time within which to evaluate each proposal or
submittal made pursuant to Daragraphs 6.05.A and 6.05.8.
ENGINEER will besthe gole judge of acceptability, No
“or-equal” or substitute will be ordered, installed or wilized
until ENGINEER's review is complete, which will be
cvidenced by either a Change Order for a substitute oran
approved Shop Drawing for an “or equal.” ENGINEER will
advise CONTRACTOR in writing  of any negative
determination.

D. Special Guarantee: OWNER may require CON-
TRACTOR to firnish at CONTRACTOR's €xpense a special
performance puarantee or other surety with respect to any
substitute,

E. ENGINEER’s Cost Reimbarsemen: ENGINEER will
Tecord time required by ENGINEER and ENGINEER's
Coosultants in evaluating substitute proposed or submitted by
CONTRACTOR Pursuant to paragraphs 6.05.A.2 and 6.05.B
and in making changes in the Contract Documents (or in the
provisions of any other direct contract with OWNER for
work on the Project) occasioned thereby, Whether or not
ENGINEER approves a substitute item so proposed or
submitted by CONTRACTOR, CONTRACTOR  shall
reimburse OWNER for the charges of ENGINEER and
ENGINEER’s Consultants for evaluating each such proposed
substitute, ’

F. CONTRACTOR's Expense: CONTRACTOR shall
provide all data in support of any proposed substitute or
“or-equal” at CONTRACTOR s €xpense,

6.06  Concerning Subcontractors, Suppliers, and Others

A. CONTRACTOR shall not employ any Subcontractor,
Supplier, or other individual or entity (including those
acceptable 1o OWNER as indicated in paragraph 6.06.B),
whether initially or as a replacement, against whom OWNER
may have reasonable objection. CONTRACTOR shall net be
required to employ any Subcontractor, Supplier, of other
individual or entity to furnish or perform any of the Work

against whom CONTRACTOR has reasonable objection,

B. Ifthe Supplementary Conditions require the identity
of certain Subcontractors, Suppliers, or other individuals or
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eatities o be submitted to OWNER i advance for acceptance
by OWNER by a specified date piior to the Effective Date of
the Agreement, and if CONTRACTOR has submitted a list
thereof in accordance with the Supplementary Conditions,
OWNER's acceptance (either in writing or by failing to make
written objection thereto by the date indicated for acceptance
or objection in the Bidding Documents or the Contract
Documents) of any such Subcontractor, Supplier, or other
individual or eatity so identified may be revoked on the basis
of reasonable objection after due investigation. CON-
TRACTOR shall submit an acceptable replacement for the
rejected Subcontractor, Supplier, or other individual or

entity, and the Contract Price will be adjusted by the differ- '

ence in the cost occasioned by such replacement, and an
appropriate Change Order will be issted or *Written
Amendment signed. No acceptance by OWNER of any such
Subcontracior, Supplier, or other individual or entity,
whether initially or as a replacement, shall constitute a
waiver of any right of OWNER or ENGINEER 'to reject
defective Work,

P

C. CONTRACTOR shall be fully responsible to
OWNER and ENGINEER for all acts and ondissions of the
Subcontractors, Suppliers, and other individuals or entities
performing or furnishing any of the Work just as
CONTRACTOR is responsible for CONTRACTOR’s own
acts and omissions. Nothing in the Contract Documents shall
create for the benefit of any such Subcontractor, Supplier, or
other individual or entity any contractual relationstip between
OWNER or ENGINEER and any such Subcontractor,
Supplier or other individual or entity, nor shall it create any
obligation on the part of OWNER or ENGINEER to pay or
to see to the payment of any moneys due any such Subcon-
tractor, Supplier, or other individual or entity except as may
otherwise be required by Laws and Regulations.

D. CONTRACTOR shall be solely responsible for
scheduling and coordinating the Work of Subcontractors,
Suppliers, and other individuals .or entities performing or
furnishing any of the Work under a direct or indirect contract
with CONTRACTOR.

E. CONTRACTOR shall require all Subcontractors,
Suppliers, and such other individuals or entities performing
or fumishing any of the Work to communicate with ENGI-
NEER through CONTRACTOR.

F. The divisions and sections of the Specifications and
the identifications of any Drawings shall not control
CONTRACTOR in dividing the Work among Subcontractors
or Suppliers or delineating the Work to be performed by any
specific trade.

or Supplier which specifically binds the Subcontractor or
Supplier to the applicable terms and conditions of he
Contract Documents for the benefit of OWNER and
ENGINEER. Whenever any such agresmens js with a
Subcontractor or Supplier who is listed as ag additiogal
insured on the property insurance provided iy paragraph
5.06, the agreement between the CONTRACTOR and the
Subcontractor or Supplier will contain provisions whereby
the Subcon;ractor or Supplier waives al rights agaigst
OWNER, CONTRACTOR, ENGINEER, ENGINEER's
Consultants, and all other individuals or entitjes identified in
the Supplementary Conditions to be listed as insureds or
additional insureds (and the officers, directors, partaers,
employees, agents, and other consultants and subcontractors
of eacht and any of them) for al] losses and damages caused
by, drising out of, relating to, or resulting from any of the
perils or causes of foss covered by such policies and any
ather property insurance applicable 1o the Work. If the
insurers on any such policies require separate waiver forms
o be signed by any Subcontracor or Supplier, CONTRAC-
TOR will obtain the same.

6.07  Paters Fees and Royalties

A. CONTRACTOR shali pay all license fees and
royalties and assume all costs incident to the use in the
performance: of the Work or the incorporation in the Work of
any igvention, design, process, product, or device which is
the subject of patent rights or copyrights held by others. If
a partioular invention, design, process, product, or device is
specified in the Contract Documents for use ipn the
performance of the Work and if to the actual knowledge of
OWNER or ENGINEER its use is subject to patent rights or
copyrights calling for the payment of any ficense fee or
royalty to others, the existence of such rights shall be
disclosed by OWNER in the Contract Docunents. To the
fullest extent permitted by Laws and Regulations,
CONTRACTOR  shall indemnify and hold harmless -
OWNER, ENGINEER, ENGINEER's Consultants, and the
officers, directors, partners, employees or agents, and other
consultants of each and any of them from and against all
claims, costs, losses, and damages (including but not limited
to all fees and charges of engineers, architects, attorneys, and
other professionals and all court or arbitration or other
dispute resolution costs) arising out of or relating to any
infringement of patent rights or copyrights incident to the use
in the performance of the Work or resulting from the -
incorporation int the Work of any invention, design, process,
product, or device not specified in the Contract Documents,

6.08 Permits

A. Unless otherwise provided in-the Supplementary T

G- All-Work-performed—for CONTRACTOR by a
Subcontractor or Supplier will be pursuant to an appropriate
agreement between CONTRACTOR and the Subcontractor

Conditions, CONTRACTOR shall obtsin; and pay for zll
coustruction permits and licenses, OWNER shall assist
CONTRACTOR, when necessary, in obtaining such permits
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and licenses. CONTRACTOR shall pay all governmental
charges and inspection fees necessary for the prosecution of
the Work which are applicable at the time of opening of Bids,
or, if there are no Bids, on the Effective Date of the
Agreement, CONTRACTOR shall pay all charges of utility
owners for connections to the Work, and OWNER shall pay
all charges of such wtility owners for capital costs related
thereto, such as plant investment fees.

6.09 Laws and Regulations

A. CONTRACTOR shall give all notices and comply
with all Laws and Regulations applicable to the performance
of the Work. Except where otherwise expressly required by
applicable Laws and Regulations, meither OWNER mor
ENGINEER shall be respousible for monitoring
CONTRACTOR 's compliance with any Laws or Regulations.

B. If CONTRACTOR performs any Work knowing or
having reason to know that it is contrary to Laws or
Regulations, CONTRACTOR shall bear g,ﬂ claims, costs,

losses, and damages (including but not limited to all fees and

charges of engineers, architects, attorneys, and other

professionals and all court or arbitration or other dispute

resolution costs) arising out of or relating to such Work;

however, it shall not be CONTRACTOR's primary
responsibility to make certain that the Specifications and

Drawings are in accordance with Laws and Regulations, but

this shall not relieve CONTRACTOR of CONTRACTOR's

obligations under paragraph 3.03.

C. Changes in Laws or Regulations not known at the
time of opening of Bids (or, on the Effective Date of the
Agreement if there were no Bids) having an effect on the cost
or time of performance of the Work may be the subject of an
adjustment in Contract Price or Contract Times. If OWNER
and CONTRACTOR are unable to agree on entitlement to or
on the amount or extent, if any, of any such adjustment, a
Claim may be made therefor as provided in paragraph 10.05.

6.10 Taxes

A. CONTRACTOR shall pay all sales, consumer, use,
and other similar taxes required to be paid by CONTRAC-
TOR in accordance with the Laws and Regulations of the

place of the Project which are applicable during the
performance of the Work.

6.11  Use of Site and Other Areas
A. Limitation on Use of Site and Other Areas

[. CONTRACTOR

equipment, the storage of materials and equipment, and
the operations of workers {0 ithe Site and other areas
permitted by Laws and Regulations, and shall not

unreasonsbly encumber the Site and other areas with
construction equipment or other materials or equipment.
CONTRACTOR shalf assume ful] responsibility for any
damage to any such land or ares, or to the owner or
occupant thereof, or of any adjacent land or areas
resulting from the performance of the Work,

2. Should any claim be made by any such owner or
occupant because of the performance of the Work,
CONTRACTOR shall promptly settle with such other
party by negotiation or otherwise resolve the claim by
arbitration or dther dispute resolution proceeding or at
lawy, .

3. To the fullest extent permitted by Laws and
Regulations, CONTRACTOR shall indemnify and hold
harmless OWNER, ENGINEER, ENGINEER's
Consultant, and the officers, directors, partners,
employees, agents, and other consultants of each and any
of them from and against all claims, costs, losses, and
damages (including but not limited to all fees and charges
of engineers, architects, attorneys, and other professiopals
and all court or arbitration or other dispute resou::.
costs) arising out of or relating to any claim or action,
legal or equitable, brought by any such owner or occupant
against OWNER, ENGINEER, or any other patty
indemnified hereunder to the extent caused by or based
upon CONTRACTOR's performance of the Work.

B. Remaval of Debris During Performance of the Work:

During the progress of the Work CONTRACTOR shall keep

the Site and other areas free from accumulations of waste
materials, rubbish, and other debris. Removal and disposal
of such waste materials, rubbish, and other debris shall con-
form to applicable Laws and Regulations.

C. Cleaning: Prior to Substantial Completion of the
Work CONTRACTOR shall clean the Site and make it ready
for utilization by OWNER. At the completion of the Work
CONTRACTOR shall -rfermove from fhe Site all too
appliances, construction equipment and machinery, an:
surplus materials and shall restore to original condition all
property not designated for alteration by the Contract
Documents.

D. Loading Structures: CONTRACTOR shall not load
nor permit any part of any structure to be loaded in any
manner that will endanger the structure, nor shall
CONTRACTOR subject any part of the Work or adjacent
property to stresses or pressures that will endanger it.

6.12  Record Docyiments

shall _confine construction .

A. CONTRACTOR shall maintain in a safe place at the
Site one record copy of all Drawings, Specifications,
Addenda, Written Amendments, Change Orders, Work
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Change Directives, Field Orders, and written interpretations

and clarifications in good order and annotated to show
changes made during construction, These record documents
together with all approved Samples and a counterpart of all

approved Shop Drawings will be available to ENGINEER for .

reference, Upon completion of the Work, these record
docurments, Samples, and Shop Drawings will be delivered to
ENGINEER for OWNER.

6.13  Safety and Protection

A. CONTRACTOR shall be solely responsible for
initiating, maintaining and supervising all safety precautions
and programs in consection with the Work. CONTRACTOR
shall take all necessaty precautions for the safety of, and
shall provide the necessary protection to prevent damage,
injury or loss to;

. L. all persons on the Site or who may be affected
by the Work:

2. all-the Work and materials apd equipment to be
incorporated therein, whether in storage-on or off the
Site; and

3. other property at the Site or adjacent thereto,
including trees,
roadways, structures, utilities, and Underground Facilities
not designated for removal, refocation, or replacement in
the course of construction.

B. CONTRACTOR shall comply with all applicable
Laws and Regulations relating to the safety of persons or
property, or to the protection of persons or property from
damage, injury, or loss; and shall erect and maintain all
niecessary safeguards for such safety and protection,
CONTRACTOR shall notify owners of adjacent property and
of Underground Facilities and othes utility owners when
prosecution of the Work may affect them, and shall cooperate
with them in the protection, removal, relocation, apd
replacement of their property. All damage, injury, or loss to
any property referred to in paragraph 6.13.A.2 or 6, 13.A3
caused, directly or indirectly, in whole or in part, by CON-
TRACTOR, any Subcontractor, Supplier, or any other
individual or entity directly or indirectly employed by any of
them to perform any of the Work, or anyone for whose acts
any of them may be liable, shall be remedied by
CONTRACTOR (except damage or loss attributable to the
fault of Drawings or Specifications or to the acts or

.,omissions of OWNER or ENGINEER or ENGINEER's Con-
sultant, or anyone employed by any of them, or anyone for
whose acts any of them may be liable, and not attributable,
directly or indirectly, in whole or in pant, to the fault or

shrubs, lawns, walks, pavements,

responsibilities for safety and for protection of the Work shal
continue until such time as al] the Work is completed agd
ENGINEER has issued a motice to QWNER' and
CONTRACTOR in accordance with Paragraph 14.07.B that
the Work is acceptable (except as otherwise expressly
provided in connection with Substantial Completion).

6.14 - Safety Representative

A. CONTRACTOR shall designate 3 qualified and
experienced safety represefitative at the Site whose duties and
responsibilities shall be the prevention of accidents and the
maintaining and supervising of safety precautions and
programs, '

6.15 Hazard Communication Programs

A. CONTRACTOR shall be tesponsible for coordinating
any exchange of material safety data sheets or other bazard
commutication information required to be made available (g
or exchanged between or among employers at the Site in
accordance with Laws or Regulations,

6.16  Emergencies

A. In emergencies affecting the safety or protection of
persons: or the Work or property at the Site or adjacent
thereto, CONTRACTOR s obligated to act to Prevent
threatened damage, injury, or loss, CONTRACTOR shalt
give ENGINEER prompt written notice if CONTRACTOR
believes that any significant changes in the Work or
variations from the Contract Documents have been caused
thereby or axe required as a result thereof. If ENGINEER
determines that a change in the Contract Documents js
required because of the action tiken by CONTRACTOR in
Tesponse to such an emergency, 2 Work Change Disective or
Change Order will be issued. :

6.17  Shop Drawings and Samples

A. CONTRACTOR shall submit Shop Drawings to
ENGINEER for review and ipproval in accordance with the
acceptable schedule of Shop Drawings and Sample
submiteals. AN submittals will be identified as ENGINERR
may require and in the number of copies specified in the
General Requircments. The data shown on the. Shop
Drawings will be complete with respect to quantities, dimen-
sions, specified performance and design criteria, materials,

. and similar data to show ENGINEER the services, materials,

and equipment CONTRACTOR proposes to provide and to
enable ENGINEER to review the information for the limited
purposes requited by patagraph 6.17.E.

negligcncefvo?»—GGNTRAGTGR*OT ~any  Subcontractor,
Supplier, or other individual or entity directly or indirectly

employed by any of them). CONTRACTOR's duties and

B. CONTRACTOR shall also submit Samples to
ENGINEER for review and approval in accordance with the
acceptable  schedule of Shop Drawings and Sample
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submittals. Each Sample will be identified clearly as to
maferial, Supplier, pertinent data such ag catalog sumbers,
and the use for which intended and otherwise as ENGINEER
may require to enable ENGINEER to review the submittal
for the limited purposes required by paragraph 6.17.E. The
numbers of each Sample to bie subrmitted will be as specified
in the Specifications.

C. Where a Shop Drawing or Sample is required by the
Contract Documents or the schedule of Shop Drawings and
Sample submittals acceptable to ENGINEER as required by
patagraph 2.07, any related Work performed prior to
ENGINEER's review and approval of the pertinent submittal
will be at the sole expense and responsibility of
CONTRACTOR. :

D. Submittal Procedures

1. Before submitting each Shop Drawing ot Samgple,

CONTRACTOR shall have determined and verified:

a. all field measurements, quantities, 'dimcn-
sions, specified performance criteria, installation
requirements, materials, catalog numbers, and
similar information with respect thereto;

b, all materials with respect to intended use,
fabrication, shipping, handling, storage, assembly,
and installation pertaining to the performance of the
Work;

¢. all information relative to means, methods,
techniques, sequences, and procedures of construc-
tion and safety precautions and programs incident
thcrqto‘; and )

d. CONTRACTOR shall also have reviewed
and coordinated each Shop Drawing or Sample with
other Shop Drawings and Samples and with the
requirements of the Work and the Contract Docu-
ments.

2. Each submittal shall bear a stamp or specific
written indication that CONTRACTOR has satisfied
CONTRACTOR's obligations under the Contract
Documents with respect to CONTRACTOR’s review and
approval of that submittal.

3. At the time of each submittal, CONTRACTOR
shall give ENGINEER specific written notice of such
variations, if any, that the Shop Drawing or Sample
submitted may have from the requirements of the

. Contract Documents, such notice to be. in a written com--

munication separate from the submittal; and, in addition,
shall cause a specific notation to be made on each Shop

Drawing and Sample submitted to ENGINEER for review
and approval of each such variation,

E. ENGINEER's Review

1. ENGINEER will timely review and approve
Shop Drawings and Samples in accordance with the
schedule of Shop Drawings and Sample submittals
acceptable to ENGINEER, ENGINEER's review and
approval will be only to determine if the items coversd by
the submittals will, after ipstallation or incorporation in
the Work, conform to the information given in the
Contract Documents and be compatible with the design
concept of the completed Project as a fanctioning whole
as indicated by the Contract Pocuments.

2. ENGINEER's review and gpproval will pot
extend. to means, methods, techniques, sequences, or
procedures of construction (except where a particular
weans, method, technique, sequence, or procedure of
construction is specifically and expressly called for by the
Contract Documents) or to safety precautions or programs
incident thereto. The review and approval of a separate
item as such will not indicate approval of the assembly in
which the item functions.

3. ENGINEER's review and approval of Shop
Drawings or Samples shall not relieve CONTRACTOR
from responsibility for any variation from the require-
mexnts of the Contract Documents unless CONTRACTOR
has in writing called ENGINEER s attention to each such
variation at the time of cach submittal as required by
paragraph 6.17.D.3 and ENGINEER has given written
approval of each such variation by specific written
notation thereof incotparated in or accompanying the
Shop Drawing or Sample approval; nor will any approval
by ENGINEER relieve CONTRACTOR . from
responsibility for complying with the requirements of
paragraph 6,17.D,1,

F. Resubmittal Procedures

1. CONTRACTOR shall make cotrections required
by ENGINEER and shall retum the required pumber of
corrected copies of Shop Drawings and submit as
required new Samples for review and approval, CON-
TRACTOR shall direct specific attention in wriling to
revisions other than the corrections called for by ENGI-
NEER. on previous submittals,

6.18  Continuing the Work

—A— CONTRACTOR shall-carry orr the Work and-adhere
to the progress schedule during all disputes or disagreements
with OWNER. No Work shall be delayed or postponed
pending resolution of any disputes or disagresments, except
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as permitted by paragraph 15.04 or as OWNER and  and against alf claims, costs, losses, and damages (including
CONTRACTOR may otherwise agree in writing. but not limited to all fees and charges of engineers,
} architects, attorneys, and other professionals and all court or
6.19 CONTRACTOR’s Genernl Warranty and Guarantee arbitration or other dispute resolution Costs) arising out of or
relating to the performance of the Work, provided that any
- A, CONTRACTOR warrants and guarantees to  such claim, cost, loss, or damage: o
OWNER, ENGINEER, and ENGINEER's Consultants that -
all Work will be in accordance with the Contract Documents 1. is attributable to badily injury, sickness, disease,
and will not be defective, CONTRACTOR’s warranty and or death, or to injury to or destruction of tangible
Buarantee hereunder excludes defects or damage caused by: praoperty (other (han the Work itself), including the loss of
- ' use resulting therefrom; and
1. abuse, raodification, or improper maintepance or

operation by persons other than CONTRACTOR, Sub- 2. is caused in whole or jn part by any negligent apt .
contractors, Suppliers, or any other individual or entity or omission of CONTRACTOR, any Subcontractor, any
for whom CONTRACTOR is responsible; of Supplier, or any individual or entity directly or indirectly
employed by any of them to perform any of the Work or
2. normal wear and tear under normal usage. anyone for whose acts any of them may be liable,
. . i regardless of whether or pot caused in part by any
B. CONTRACTOR's obligation. to perform and negligence or omission of an individual or entity indem- -
complete the Work in accordance with the. Contract nified hereunder or whether lisbility is imposed tipon such
Documeants shall be absolute. None of the follbwing will indemnified party by Laws and Reguldtions regardless of
constitute an acceptance of Work that is not in accordance the negligence of any such individual or entity.
with the Contract Documents or a release of
CONTRACTORs obligation to perform the Work in B. Inany and all ¢laims against OWNER or ENGINEER
accordance with the Contract' Documents: or any of their respective consultants, agents, officers,
directors, partners, or employees by any employee (or the
1. observations by ENGINEER; survivor or personal representative of such employee) of

CONTRACTOR, any Subcontractor, any Supplier, or any
2. recommendation by ENGINEER or payment by  individual or eatity directly or indirectly employed by any of
OWNER of any progress or final payment; them to perform any of the Work, or anyone for whose acts
any of them may be liable, the indemnification obligation
3. the issuance of a certificate of Substantial  under paragraph 6.20.A shall not be limited in any way by
Completion by ENGINEER or any payment related  any limitation on the amount or type of damages,
thereto by QWNER; Compensation, or benefits payable by or for CONTRACTOR
or any such Subcontractor, Supplier, or other individual or
4. use or occupancy of the Work or any part thereof  entity under workers' compensation ats, disability benefit

by OWNER; acts, or other employee benefit acts.

3. any aceeptance by OWNER or any failure to do C. The indemnification obligations of CONTRACTOR
50; under paragraph 6.20.A shall pot extend to the liability of
ENGINEER and ENGINEER's Consultants or to the

6. any review and approval of a Shop Drawing or officers, directors, partners, employees, agents, and other
Sample submittal or the issuance of a notice of acceptabil-  consultants and subcontractors of each and agy of them

ity by ENGINEER: arising out of:
7. any inspection, test, or approval by others; or 1. the preparation or approval of, or the failure to
. prepare. or approve, maps, Drawings, apinions, reports,
8. any correction of defective Work by OWNER, surveys, Change Orders, designs, or Specifications; or
6.20 Indemnification 2. giving directions or instructions, or failing to
. give them, if that is the primary cause of the injury or
A. To the fullest extent permitted by Laws and Regula- damage,

_ _,_,tions.,CONTRACTOR~shall—indemnifyfand “hold harmless
OWNER, ENGINEER, ENGINEER s Consultants, and the
officers, directors, partners, cmployees, agents, and other
consultants and subcontractors of each and any of them from
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ARTICLE 7 - OTHER WORK

Ay

781 Related Work at Site

A. OWNER may perform other work related o the
Project at the Site by OWNER’s employees, ar let other
direct contracts therefor, or have other work performed by
utility owners. If such other work is not noted in the Con-
tract Documents, then:

1. written notice thereof will be given to CON-
TRACTOR prior to starting any such other work; and

2. if OWNER and CONTRACTOR are unable to
agree on entitlemeat 1o ot on the amount or extent, if any,
of any adjustment in the Contract Price or Contract Times
that should be allowed as a result of such other work, a
Claim may be made therefor as provided in paragraph
10.05.

-~

B. CONTRACTOR shall afford each other contractor
who is a party to such a direct contract and each utility owner
{and OWNER, if OWNER is performinig the other work with
OWNER s employees) proper and safe access 1o the Site and
a reasonable opportumity for the introduction aad storage of
materials and equipment and the execution of such other
work and shall properly coordinate the Work with theirs.
Unless otherwise provided in the Contract Documents, CON-
TRACTOR shall do all cutting, fiting, and patching of the
Work that may be required to properly connect or otherwise
make its several parts come together and properly integrate
with such other work. CONTRACTOR shall not endanger
any work of others by cutting, excavating, or otherwise
altering their work and will only cut or alter their work with
the written consent of ENGINEER and the others whose
work will be affected, The duties and responsibilities of
CONTRACTOR under this paragraph are for the benefit of
such utility owners and other contractors to the extent that
there are comparable provisions for the benefit of
CONTRACTOR in said direct contracts between OWNER
and such utility owners and other contractors.

C. If the proper execution or results of any part of
CONTRACTOR's Work depends upon work performed by
others under this Article 7, CONTRACTOR shall inspect
such other work and promptly report to ENGINEER in
writing any delays, defects, or deficiencies in such other
work that render it unavailable or unsuitable for the proper
execution and results “of CONTRACTOR's Work.
CONTRACTOR's failure o0 so report will constitute an
acceptance of such other work as fit and proper for

7.02  Coordination

A. If OWNER intends to contract with others for the
performance of other work on the Project at the Site, the
following will be set forth in Supplementary Conditions:

1. the individual or entity who will have authority
and responsibility for coordination of the activities among
the various contractors will be. identified;

2. the specific matters 10 be covered by such
authority and responsibility will be itemized; and

3. -the éxtent of such authority and responsibilities
will be provided.

B. Unless otherwise provided in the Supplementary
Conditions, OWNER shall have sole authority and respon-
sibility for such coordination,

ARTICLE & - OWNER'S RESPONSIBILITIES

801  Communications to Contracior

A. Except as otherwise provided in these General Condi-
tions, OWNER shall issue all communications to
CONTRACTOR through ENGINEER,

8.02  Replacement of ENGINEER

‘A Incase of termination of the employment of ENGI-
NEER, OWNER shall appoint an engineer to whom
CONTRACTOR makes no reasonable objection, whose status
under the Contract Documents shall be that of the former
ENGINEER. '
8.03  Furnish Data

A. OWNER shall prompily furnish the data required of
OWNER under the Contract Documents.

8.04  Pay Promptly When Due

A. OWNER shall make payments to CONTRACTOR
promptly when they are due as provided in paragraphs
14.02.C and 14.07.C,
8.05  Lands and Easements; Reports and Tests

A. OWNER’s duties in respect of providing lands and

defects and deficlencies in such other work.

tasemenls and providing engineering surveys to establish
reference points are set forth in paragraphs 4,01 and 4.05.
Paragraph 4.02 refers to OWNER's identifying and making
available to CONTRACTOR copies of reports of explorations
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2nd tests of subsurface conditions and drawings of physical
conditions in or relating to existing surface or subsurface
Structures at or contiguous to the Site that have been utilized
by ENGINEER in preparing the Contract Documents.

8.06 Insurance

A. OWNER's responsibilities, if any, in respect to pur-
chasing and maintaining liability and property insurance are
set forth in Article 5,
8.07 Change Orders

A, OWNER is obligated to execute Change Orders as
indicated in paragraph 10.03,

8.08 lInspections, Tests, ard Approvals

A. OWNER's responsibility in respect to ceftain inspec-
tions, tests, and approvals is set forth in paragraph 13.03.B.

8.09  Limitations on OWNER's Responsibilities
A. The OWNER shall not supervise, direct, or have

control or authority over, nor be responsible for,
CONTRACTOR's means, methods, techniques, sequences,

or procedures of construction, or the safety precautions and

programs incident thereto, or for any failure of CON-
TRACTOR to comply with Laws and Regulations applicable
to the performance of the Work. OWNER will not be
responsible for CONTRACTOR's failure to perform  the
Work in accordance with the Contract Documents.

8,10  Undisclosed Hazardous Environmerzal Condition

A. OWNER'’s responsibility in respect to an undisclosed
Hazardous Eavironmental Condition is set forth in paragraph
4.06.
8.11  Evidence of Financial Arrangements

A. If and to the extent OWNER has agreed to furnish
CONTRACTOR  reasomble evidence that financiat
arfangements have been made (o satisfy OWNER's
obligations under the Contract Documents, OWNER's
responsibility in respect thereof will be as set forth in the
Supplementary Conditions.

ARTICLE 9 - ENGINEER'S STATUS DURING

CONSTRUCTION

9.01  OWNER'S Representative

A. ENGINEER will be OWNER's representative during
the construction period. The duties and responsibilities and
the limitations of authority of ENGINEER as OWNER's
representative during - construction are set forih in the
Contract Documents and will not be changed without written
consent of OWNER and ENGINEER.

9.02 Visits to Site

A. ENGINEER will make visits to the Site at intervals
appropriate to the wvarious stages of construction as
ENGINEER deems necessary in order fo observe as an
experienced and qualified design professional the progress -
that has been made and the quality of the various aspects of
CONTRACTOR's executed Work. Based on information
obtained during such visits and observations, ENGINEER,
for the benefit of OWNER, will determine, in general, if the
Work is proceeding in accordance with the Contract
Documents. ENGINEER will ot be required to make
exhaustive or continuous  inspections on the Site to check the
quality or quantity of the Work. ENGINEER 's efforts will
be directed toward providing for OWNER 2 greater degree
of confidence that the completed Work will conform
generally to the Contract Documents. On the basis of such
visits and observations, ENGINEER will keep OWNER
informed of the progress of the Work and will endeavor to
guard OWNER apainst defective Work.

B. ENGINEER's visits and observations are subject to
2ll the limitations on ENGINEER's authority and
responsibility set forth in paragraph 9. 10, and particularly,
but without limitation, during or as a result of ENGINEER's
visits or observations of ~CONTRACTOR's Work
ENGINEER will not supervise, direct, control, or have
authority over or be responsible for CONTRACTOR’s
means, methods, techniques, sequences, or procedures of
construction, or the safety precautions and programs incident
thereto, or for any failure of CONTRACTOR to comply with
Laws and Regulations applicable to the performance of the
Work.,

9.03  Project Representative
‘A If OWNER and ENGINEER agree, ENGINEER will

fumish 2 Resident Project Representative to  assist
ENGINEER in providing more extensive observation of the

“Work. "The responsibilities and authority and limitations

theteon of any such Resident Project Representative and
assistants will be as provided in parsgraph 9.10 and in the
Supplementary Conditions. If OWNER designates another
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representative or agent to represent OWNER at the Site who
is not ENGINEER’s Consultant, agent or employee, the
responsibilities and authority and limitations thereon of such
other individual or entity will be as provided in the Supple-
meatary Conditions.

9.04  Clarifications and Interpretations

A. ENGINEER will issue with reasonable promptaess
such written clarifications or interpretations of the require-
ments of the Contract Documents as ENGINEER may deter-
mine necessary, which shall be consistent with the intent of
and reasonably inferable from the Contract Documents. Such
written clarifications and interpretations will be binding on
OWNER and CONTRACTOR. If OWNER and CON-
TRACTOR are unable. to agree on estitlement to or on the
amount or extent, if any, of any adjustment in the Contract
Price or Contract Times, or both, that should be allowed as
a result of a writlen clarification or interpretation; a Claim
may be. made therefor as provided in paragraph 10.05.

9.05  Awthorized Variations in Work

A. ENGINEER may authorize minor variations in the
Work from the requirements of the Contract Documents
which do not involve an adjustment in the Contract Price or
the Contract Times and are compatible with the design
concept of the completed Project as a functioning whole as
indicated by the Contract Documents. These may be
accomplished by a Field Order and will be binding on
OWNER and aiso on CONTRACTOR, who shall perform
the Work involved promptly. If OWNER and CONTRAC-
TOR are unable to agree on entitlement to or on the amount
or extent, if any, of any adjustment in the Contract Price or
Contract Times, or both, as a result of a Field Order, a
Claim tnay be made therefor as provided in paragraph 10.05,

9.06 Rejecting Defective Work

A. ENGINEER will have authority to disapprove or
reject Work which ENGINEER believes to be defective, or
that ENGINEER believes will not produce a completed
Project that conforms to the Contract Documents or that will
prejudice the integrity of the design concept of the completed
Project as a functioning whole as indicated by the Contract
Documents. ENGINEER will also have authority to require
special inspection or testing of the Work as provided in
paragraph 13.04, whether or not the Work is fabricated,
installed, or completed.

9.07  Shop Drawings, Change Orders and Payments

- A._Inconnection with ENGINEER’s authority as to Shop -

Drawings and Samples, see paragraph 6.17.

B. In connection with ENGINEER's authority as to
Change Orders, see Articles 10, 11, and 12.

C. In comection with ENGINEER's authority as to
Applications for Payment, see Article 14,

9.08  Determinations for Unit Price Work

A. ENGINEER will determine the actual quantities and
classifications of Unit Price Work performed by
CONTRACTOR. ENGINEER will review with CON-
TRACTOR the ENGINEERs preliminary determinations on
such matters before rendering 'a written decision thereon by
recommendation of an Application for Payment or
otherwise). ENGINEER's written decision thereon will be
final and binding (except as modified by ENGINEER to
reflect changed factual conditions or more accurate data)
upon OWNER and CONTRACTOR, subject to the
provisions of paragraph 10.05. '

9.09 Decisions on Requirements of Contract Documents
and Acceptability of Work

A. ENGINEER will be the initial interpreter of the
requirements of the Contract Documents and judge of the
acceptability of the Work thereunder. Claims, disputes and
other matters relating to the acceptability of the Work, the
quantities and classifications of Uit Price Work, the
interpretation of the requitements of the Contract Documents
pertaining to the performance of the Work, and Claims
seeking changes in the Contract Price or Contract Times will
be referred initjally to ENGINEER in writing, in accordance
with the provisions of paragraph 10.05, with a request for a
formal decision.

B. When functioning as interpreter and judge under this
patagraph 9.09, ENGINEER will not show partiality to
OWNER or CONTRACTOR and will .not be lisble im -
connection with any interpretation or decision rendered in
good faith in such capacity, The rendering of a decision by
ENGINEER pursuant to this paragraph .09 with respect to
any such Claim, dispute, or other matter (except any which
have been waived by the making or acceptance of final
payment as provided in paragraph 14.07) will be a condition
precedent to any exercise by OWNER or CONTRACTOR of
such rights or remedies as either may otherwise have under
the Contract Docurmients or by Laws or Regulations in respect
of any such Claim, dispute, or other matter.

9.10  Limitations on ENGINEER's Authority and Respon-
sibilities

——A« Neither ENGINEER's —authority -or - responsibility — -

under this Article 9 or under any other provisien of the
Contract Documents nor any decision mads by ENGINEI*_ER
in good faith either to exercise or not exercise such authority
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or responsibility or the undertaking, exercise, or performance
of any authority or responsibility by ENGINEER shall create,
impose, or give rise 1o any duty in contract, torf, or
otherwise owed by ENGINEER to CONTRACTOR, any
Subcontractor, any Supplier, any other individual or entity,
or to any surety for or employee or agent of any of them.

B. ENGINEER will not supervise, direct, control, or
have authority over or be responsible for CONTRACTOR's
Ineans, methods, techniques, sequences, or procedures of
construction, or the safety precautions and programs incident
thereto, or for any failure of CONTRACTOR to comply with
Laws and Regulations applicable to the performance of the
- Work,  ENGINEER will not be responsible  for
CONTRACTOR’s failure to perform the Work in accordance
with the Contract Documents.

C. ENGINEER will not be responsible for the acts or
omissions of CONTRACTOR or of any Subcontractor, any
Supplier, or of any other individual or catity performing any
of the Work. -

" D. ENGINEER’s review of the final Application for
Payment and accompanying documentation. and all mainte-
hance and operating instructions, schedules, guarantees,
Bonds, certificates of inspection, tests and approvals, and
other documentation required to be delivered by paragraph
14.07.A will only be to determine generally that their coptent
complies with the requirements of, and in the case of
certificates of inspections, tests, and approvals that the results
certified indicate compliance with, the Contract Documents.

E. The limitations upon authority and responsibility set
forth in this paragriph 9. 10 shall also apply to ENGINEER's
Consultants, Resident Project Representative, and assistants.

ARTICLE 10 - CHANGES IN THE WORK; CLAIMS

10.01  Authorized Changes in the Work

A. Without invalidating the Agreement and without
notice to any surety, GWNER may, at any time of from time
to time, order additions, deletions, or revisions in the Work
by a Written Amendment, a2 Change Order, or a Work
Change Directive. Upon receipt of any such document,
CONTRACTOR shali promptly proceed with the Work
involved which will be performed uader the applicable
conditions of the Contract Documents (except as otherwise
specifically provided),

B. IfOWNER and CONTRACTOR are unable to agree
on eatitlement to, or oa the amount or extent, if any, of an

adjustment in the Contract Price or Contract Times, or both, .
7 that should be allowed as a result of a Work Change

Directive, a Claim may be made therefor as provided in
paragraph 10.,05. .

1002 Unouthorized Changes in the Work

A. CONTRACTOR shali 10t be-entitled 10 an increase
in the Coatract Price or an extension of the Contract Tirmes
with respect o any work performed that is not required by
modified, or

1

A. OWNER and CONTRACTOR shall execut
appropriate Change Orders recommended by ENGINEER (or
Written Amendments) covering:

L. changes in the Work which are: (i) ordered by
UWNER pursuant to Paragraph 10.01.A, (if) required
because of acceptance of defective Work under para-
graph 13.08.A or OWNER's correction of defective
Work under paragraph 13.09, or (jif) agreed to by the
parties;

2. changes in the Contract Price or Contract Times
which are agreed to by the parties, including any
undisputed sum or amount of time for Work actually
performed in &cordance with a Work Change Ditective;
and

3. -changes in the Contract Price or Contract Times
which embody the substance of any writteri decision
rendered by ENGINEER pursuant to paragraph 10.05;
provided that, in liea of executing any such Change
Order, an appeal may be taken from any such decision
in accordance with the provisions of the Contract
Documents and applicable Laws and Regulations, but
during any such gppeal, CONTRACTOR shall carry on
the Work and adhere to the progress schedule as
provided in paragraph 6.18.A.

10.04  Notification (o Surety

A. If notice of any change affecting the general scope
of the Work or the provisions of the Contract Documents
(including, but not Fmited to, Confract Price or Contract
Times) is required by the provisions of any Bond to be given
0 a surety, the Biving of any such notice will be
CONTRACTOR's responsibility, The amount of each
applicable Bond will be adjusted to reflect the effect of any
such change.

00700 - 29



10.05  Claims and Disputes

A. Notice: Written notice stating the general nature of
each Claim, dispute, or other matter shall be delivered by the
claimant to ENGINEER and the other party to the Contract
promptly (but in no event later than 30 days) after the start of
the event giving rise thereto, Notice of the amount of extent
of the Claim, dispute, or other matter with supporting data
shall be delivered to the ENGINEER and the other party to
the Contract within 60 days after the start of such eyent
(unless ENGINEER allows additional time for claimant to
submit additional or more accurate data in support of such
Claim, dispute, or other matter). A Claim for an adjustwient
in Contract Price shall be prepared in accordance. with the
provisions of paragraph 12.01.B. A Claim for an adjustment
in Contract Time shall be prepared in accordance with the
provisions of paragraph 12.02.B. FEach Claim shall be
accompanied by claimant's written statement that the adjust-
ment claimed is the entire adjustment to which the. claimant
believes it is entitled as a result of said event. The opposing
party shall submit any response to ENGINEER;.and the
claimant within 30 days after teceipt of the claimant’s last
submittal (unless ENGINEER allows additional tire).

B. ENGINEER's Decision; ENGINEER will render
a formal décision in writing within 30 days after receipt of
the last submittal of the claimant or the Jast submittal of the
opposing party, if any, ENGINEER’s written decision on
such Claim, dispute, or other matter will be final and binding
upon OWNER and CONTRACTOR unless:

1. an appeal from ENGINEER’s decision is taken
within the time limits and in accordance with the dispute
resolution procedures set forth in Article 16; or

2. if no such dispute resolution procedures have
been set forth in Article 16, a written notice of intention
to appeal from ENGINEER's written decision is
delivered by OWNER or CONTRACTOR to the other
and to ENGINEER within 30 days after the date of such
decision, and a formal proceeding is instituted by the
appealing party in a forum of competent jurisdiction
within 60 days after the date of such decision or within
60 days after Substantial Completion, whichever is later
(unless otherwise agreed in writing by OWNER and
CONTRACTOR), to exercise such rights or remedies as
the appealing party may have with respect io such
Claim, dispute, or other matter in accordance with
applicable Laws and Regulations.

C. If ENGINEER does not render a formal decision in
writing within the time stated in paragraph 10.05.B, a
decision denying the Claim in its entirety shall be decmed to

_.4;7havcfbccnfissued73kdays—aﬁerreeciprofthe*l'asrs’ﬁlﬁiftirdf -

the claimant or the last submittal of the opposing party, if
any.

D. No Chim for an adjustment in Contract Price or
Contract Times (or Milestones) will be valid if not submitted
in accordance with this paragraph 10.05,

ARTICLE 11 - COST OF THE WORK; CASH
ALLOWANCES; UNIT PRICE WORK

1101 Cost of the Work

A. Costs Included: The term Cost of the Work mueans
the sunt of alf costs necessarily incurred and paid by CON-
TRACTOR i the proper performance of the Work, Wheq
the value of any Work covered by a-Change Order or when
2 Claim for an adjustment in Contract Price is determined on
the basis of Cost of the Work, the costs to be reimbursed 1o
CONTRACTOR will be only those additional or incremental
costs required because of the change in the Work or because
of the event giving rise to the Clajm, Except as otherwise
may be agreed 10 in writing by OWNER, such costs shall be
in amounts no higher than those prevailing in the locality of
the Project, shall include only the following items, and shail
not include any of the costs itemized in paragraph 11.01.B,

1. Payroll costs for emmployees in the direct employ
of CONTRACTOR in the performance of the Work
under schedules of job classifications agreed upon by
OWNER and CONTRACTOR. Such employees shall
include without limitation superintendents, foremen, and
othier personnel employed full time at the Site., Payrolt
casts for employees not employed full time on the Work
shall. be-apportioned on the basis of their time spent on
the Work. Payroll costs shail include, but not be Iimited
to, salaries and wages plus the cost of fringe benefits,
which shall include social security contributions, unem.
ployment, excise, and payroll taxes, workers'
compensation, health and refirement benefits, bonuses, i
sick leave, vacation and holiday pay applicable thereto.
The expenses of performing ‘Work outside of regular

- working hours, on Saturday, Sunday, or legal holidays,
shall be included in the above to the extent authorized by
OWNER.

2. Cost of all materials and equipment furnished
and incorporated in the Work, including costs of
transportation and storage thereof, and Suppliers® field
serviges required in connection therewith. All cash
discounts shall accrue to CONTRACTOR unless
OWNER deposits funds with CONTRACTOR with
which to make payments, in which case the cash
discounts shall accrue to OWNER. Al trade discounts,
rebates and refunds and retumns from sale of surplus

materials and equipment shall acerue to OWNER, and -
CONTRACTOR shall make provisions so that they may
be obtained.
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3. Payments made by CONTRACTOR to

Subcontractors for Work performed by Subcontractors.
If required by OWNER, CONTRACTOR shall cbtain
competitive bids from subcontractors acceptable to
OWNER and CONTRACTOR and shall deliver such
bids to OWNER, who will then determine, with the
advice of ENGINEER, which bids, if any, will be
acceptable.
Subcontractor is to be paid on the basis of Cost of the
Work plus a fee, the Subcontractor’s Cost of the Work
and fee shall be determined in the same manner as
CONTRACTOR'’s Cost of the Work and fee as provided
in this paragraph 11.01. :

If any subcontract provides that the

4. Costs of special consultants (inciuding but not

limited to engineers, architects, testing laboratories,
surveyors, attomeys, and accountants) employed for
services specifically related 1o the Work,

5. Supplemental costs including the following:

2. The proportion of necessary Lrau'sgortation,
travel, and  subsistence  expenses  of
CONTRACTOR’s employees incurred in discharge
of duties connected with the Work.

b. Cost, including transportation and mainte-
nance, of all materials, supplies, equipment,
machinery, appliances, office, and temporary facili-
ties at the Site, and hand tools ot owned by the
workers, which are consumed in the performance of
the Work, and cost, less market value, of such iteins
used but not consurned which remain the property of
CONTRACTOR.

. Rentals of all construction equipment and
machinery, and the parts thereof whether reated
from CONTRACTOR or others in accordance with
rental agreements approved by OWNER with the
advice of ENGINEER, and the costs of
transportation, loading, unloading, assembly,
dismantling, and removal thereof. Al such costs
shall be in accordance with the terms of said rental
agreements. The rental of any such equipment, ma-
chinery, or parts shal cease when the use thereof is
no longer necessary for the Work.

d. Sales, consumer, use, and other similar
taxes related to the Work, and for which CON-
TRACTOR isiable, imposed by Laws and Regu-
lations. '

€. Deposits lost for causes other than negli-

~..gence of CONTRACTOR,-any -Subeontractor, or———

ayone directly or indirectly employed by any of
them or for whose acts any of them may be liable,
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and royalty payments and fees for permits and
licenses.,

1. Losses and damages (and related expenses)
caused by damage to the Work, not compensated by
insurance  or otherwise,  sustained by
CONTRACTOR in connection with the perfor-
mance of the Work (except losses and damages
within the deductible amounts of property insurance
established in accordance with paragraph 5.06.D),
provided such losses and damages have resulted
from causes other than (he negligence  of
CONTRACTOR, -any Subconteactor, or anyorie
directly or indirectly employed by any of them or
for whose acts any of them mzy be liable. Such
losses shall include seitlements mads with’ the
written consent and approval of OWNER. No such
losses, damages, and expenses shall be included in
the Cost of the Work for the purpose of determining
CONTRACTOR's fee.

g The cost of utilities, fuel, and sanitary
facilities at the Site.

h. Minor expenses such as telegrams, fong
distance telephone calls, telephone service at the
Site, expressage, and similar petty cash items in
connection with the Work,

1. Whea the Cost of the Work is used 1o
determine the value of a Change Order or of a
Claim, the cost of premiums for additional Bonds
and-insurance required because of the changes in the
Work or caused by the event giving rise to the
Claim. .

Jo When all the Work is performed on the
basis of cost-plus, the costs of premiums for all
Bonds and insurance CONTRACTOR is required by
the Contract Documents to purchase and maintain,

B. Costs Excluded: The term Cost of the Work shall

nol include any of the following items:

l. Payroll costs and other compensation of
CONTRACTOR’s officers, executives, principals (of
partnerships and sole proprictorships), general manag-
ers, engincers, architects, estimators, attomeys, audi-
tors, accountants, purchasing and contracting agents,
expediters, timekeepers, clerks, and other personnel

“employed by CONTRACT OR, whether at the Site or in
CONTRACTOR's principal or branch office for gegeral
administration of the Work and not specifically included

“inthe “agreed upon schedde of job classifications .

referred to in paragraph 11.01.A.1 or specifically
covered by paragraph 11.01,A .4, all of which are to be



considered  administratiye costs covered by the
CONTRACTOR’s foe.

2. Expenses of CONTRACTOR s principal and
branch offices other thag CONTRACTOR’s office at the
Site,

3. Anypartof CONTRACTOR's capital expenses,
including interest on CONTRACTOR's capital employed
for the Work and charges against CONTRACTOR for

- delinquent paymens.

4. Costs due to the negligence of CONTRACTOR,
any Subcontractor, or anyone directly or indirectly
emplayed by any of them or for whose acts any of them
may be liable, including but not limited to, the
correction of defective Work, disposal of materials or
equipment wrongly supplied, and making good any
damage to property. .

5. Other overhead or general expense costs of any
kind and the costs of any item not specifically and
expressly included in Pparagraphs 11.01.A and 11,01.B,

C. CONTRACTOR's Fee: When all the Work is
performed on the basis of cost-plus, CONTRACTOR's fee

the basis of Cost of the Work, CONTRACTOR" fee shall be
determined as set forth ip paragraph 12.01.C.

D. Deocumentation. Whenever the Cost of the Work for
any purpose is to be determined pursuant to paragraphs

accepted accounting practices and submit in a form
acceptable to ENGINEER an itemized cost breakdown
together with supporting data,

11.02  Cash Allowances

1. the allowances include the cost to CONTRAC-
TOR (less any applicable trade discounts) of materials
and equipment required by the  allowances 1o be
delivered at the Site, and aj] applicable taxes; and

2. CONTRACTOR's costs for unloading —and
bandlirig on the Site, labor, installation costs, averhead,
profit, and other expenses contemplated for the allow-

ances bave been included in he Contract Pries and not
in the allowances, and no demand for additiopat payment
on account of any of the foregoing will pe valid,

correspondingly adjusted.
1103 Unit Price Work

" A. Where the Contract Documents provide that all or
part of the Work is to pe Unit Price Work, initially the
Contract Price will be deemed to include for al Unit Price
Work an amount equal to the sum of the unit price. for each
separately identified itern of Unit Price Work times the
estimated quantity of each item a5 indicated in the Agree-

wade by ENGINEER subject to the provisians of paragraph
9.08.

B. Each unit price will pe deemed to include an amount
considered by CONTRACTOR 1o be adequate to cover
CONTRACTOR’s overhead and profit for each separately
identified item.

L. the quantity of iy item of Unit Price Work
performed by CONTRACTOR differs malerially and
significantly from the estinated quantity of such jtem .
indicated in the Agreement; and

2, there is no commesponding adjustment with
Tespect any other jtem of Work; and

3. if CONTRACTOR believes that
CONTRACTOR is entitled to an increase in Contract
Price as a result of having incurred additional expense or
OWNER believes that OWNER is entitled to a decrease
in Contract Price and the parties are unable 1o agree as
1o the amount of any such increase or decrease.,
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ARTICLE 12 - CHANGE OF CONTRACT PRICE;
CHANGE OF CONTRACT TIMES

12.01 Change of Contract Price

A. The Contract Price may only be changed by a
Change Order or by 2 Written Amendmen;. Any Claim for
an adjustment in the Contract Price shall be based on written
Dotice submitted by the party making the Claim to the
ENGINEER and the other party to the Contract in accor-
dance with the provisions of paragraph 10.05.

B.  The value of any Work covered by a Change Order
or of any Claim for an adjustment in the Contract Price will
be determined as follows: '

1. where the Work involved is covered by unit
prices contained in the Contract Documents, by applica-
tion .of such wnit prices to the quantities of the items
involved (subject to the Provisions of paragraph~11.03 );
ar

2. where the Work involved is not covered by unit
prices - contained in the Contract Documents, by a
mutvally agreed lomp sum (whick may include an
allowance for overhead and profit not necessarily in
accordance with paragraph 12.01.C.2); or

3. where the Work involved is 1ot covered by unit
prices contained in the Contract Documents and agree-
ment 10 2 Jump sum is not reached under paragraph
12.01.B.2, on the basls of the Cost of the Work
(determined as provided in paragraph 11.01) plus a
CONTRACTOR’s fee for overhead and profit (deter-
mined as provided in Paragraph 12.01.C),

C. CONIRACTOR's Fee:_ The CONTRACTOR's fee
for overhead and profit shalf be determined as follows:

L. a mutually acceptable fixed fee; or

2. if a fixed fes is not agreed upon, then a fag
based’ on the following percentages of the various
partions of the Cost of the Work:

& for costs incurred
11.01.A.1 and 11.01.A.2, the CONTRACTOR!'s
fee shall be 15 percent; -

| b. for costs incurred under paragraph
11.01.A.3, the CONTRACTOR s fee shall be five
percent;

¢. where one or more tiers of subcentracts are
on the basis of Cost of the Work plus a fee and no

under paragraphs .

fixed fee is agreed Upon, the jntent of paragraph
12.01.C.2.a is that the Subcontractor who actually

percent of the amount paid 1o the uext lower fier
Subcontractor; :

4. no fee shall be payable o the basis of costs
itemized ynder Paragraphs 11.01.A .4, 11.0LA5,
and 11.01.B;

e the amount of credit 1o be allowed by
CONTRACTOR 1o OWNER for any change which
results in 2 net decrease in cost will be the amount
of the actual net decrease in cost plus a deduction in
CONTRACTOR's fee by an amount equal to five

pereent of such net decrease ; and

f. when both additions and credits are in-
volved in any ope change, the adjustment in
CONTRACTOQR’s fee shall be computed on the
basis of the net change in accordance with para-
graphs 12.01.C.2.a through 12.01.C.2.e, incly-
sive.

1202 Change of Contraet Times

A. The Contract Times {or Milestones) may only be
changed by 3. Change Order or by a Written Amendmaent.
Any Claim for apn adjustment in the Contract Tirmes (or
Milestones) shall be. based on written notice submitted by the
party making the claim to the ENGINEER and the other
party to the Contract in accordance with the provisions of

Paragraph 10.05,

B. Any adjustment of the Contract Times (or
Milestones) covered by a Change Order or of any Claim for
an adjustment in the Contract Times (or Milestones) will be
determined in accordance with the provisions of this
Article 12.

1203 Delays Beyond CONTRACTOR s Control

A. Where CONTRACTOR s prevented  from
Completing any part of the Work within the Contract Times
{or Milestones) due to i
CONTRACTOR, 155 Contract Times (or Milestones) will be
extended in an amount equal o the ime lost due to such
delay if 8 Claim is made therefor as provided in paragraph

i d,i,12.02.A,ﬁDelayS'fbcyond*thfczrntrT)l | 0f CONTRACTOR

shall include, but not be limited to, acts or neglect by
OWNER, acts or neglect of utility owners or other
contractors performing other work as contemplated by
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Article 7, fires, floods, epidemics, abpnormal weather
conditions, or acts of Ged, :

1204  Delays Within CONTRACTOR’s Control

A. The Contract Times (or Milestones) will not be
extended due 10 delays within the coatrol  of
CONTRACTOR. Delays attributable to add within the
confrol of a Subcontractor or Supplier shall be decrned to be
delays within the controf of CONTRACTOR.

12.05 Delays Beyond OWNER's and CONTRACTOR s
Control "

" A. Where CONTRACTOR is prevented from complet-
ing any part of the Work within the Contract Times (or
Milestones) due to delay beyond the control of both OWNER
and CONTRACTOR, an extension of the Contract Times (or
Milestones) in an amount equal fo the time lost diie to such
delay shall be CONTRACTOR’s sole and exclusive remedy
for such delay. ) o

12.06 Delay Damages

A. In no event shall OWNER or ENGINEER be liable
to CONTRACTOR, any Subcontractor, any Supplier, or any
other person or erganization, or to any surety for or
employee or agent of any of them, for damages arising out of
or resulting from:

1. delays caused by or within the control of CON-
TRACTOR; ot

2. delays beyond the control of both OWNER and
CONTRACTOR including but not limited to fires,
floods, epidemics, abnormal weather conditions, acts of
God, or acts or neglect by utility owners or other
contractors performing other work as contemplated by
Article 7.

B, Nothing in this paragraph 12.06 bars a change in
Contract Price pursuant to this Article 12 to compensate
CONTRACTOR due to delay, interference, or disruption
directly attributable to actions or inactions of OWNER or
anyone for whom OWNER is respousible.

ARTICLE 13 - TESTS AND INSPECTIONS;
CORRECTION, REMOVAL OR ACCEPTANCE OF
DEFECTIVE WORK

13.01  Nofice of Defects

A. Prompt notice of all defective Work of which
‘OWNER or ENGINEER has actual knowledge will be given

to CONTRACTOR. All defective Work may be rejected,
corrected, or accepted as provided in this Article 13, -

13.02  Access ro Work

A. OWNER, ENGINEER, ENGINEER's Consultants,
other representatives and personnel of OWNER, independent
testing laboratories, and governmental agencies with
Jurisdictional interests will have access 1o the Site and the
Work at reasonable times for their observation, inspecting,
and testing. CONTRACTOR shall provide them proper and
safe conditions for such access and advise them of
CONTRACTOR’s Site safety procedures and programs so .
that they may comply therewith as applicable,

13.03 * Tests and Inspections

A. CONTRACTOR shall give ENGINEER timely
notice of readiness of the Work for all required inspections,
tests, or approvals and shall cooperate with inspection and
testing personnel to facilitate required inspections or tegts,

B. OWNER shall employ and pay for the services of an
independent testing laboratory to perform all inspections,
tests, or approvals required by the Contract Documents
except:

1. for fnspections, tests, or approvals covered by
. paragraphs 13.03.C and 13.03.D below;

2. that costs incurred in connection with tests or
inspections conducted pursuant to paragraph 13.04.R
shall be paid as provided in said paragraph 13.04.B; and

3. as otherwise specifically provided in the Con-
tract Documents, .

C. If Laws or Regulations of any public body having -
jurisdiction require any Work (or part thereof) specifically to
be inspected, tested; or approved by an employee or other
representative of such public body, CONTRACTOR shall
assume full responsibility for arranging and obtaining such
inspections, tests, or approvals, pay all costs in connection
therewith, and furnish ENGINEER the required certificates
of inspection or approval.

D. CONTRACTOR shall be responsible for arranging
and obtaining and shall pay all costs in connection with any
inspections, tests, or approvals required for OWNER's and
ENGINEER's acceptance of materials o equipment to be
incorporated in the Work; or acceptance of materials, mix
designs, or equipment submitted for approval prior to

-CONTRACTOR’s purchase thereof for incorporation i the

Work.  Such inspections, tests, or approvals shall be
performed by organizations acceptable to OWNER and
ENGINEER.
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E. If any Work (or the work of others) that is o be  (he Work shall not give rise 1o any duty o the part of
inspected, tested, or approved is covered by CONTRACTOR OWNER 10 exercise this night for the begefy of
without written concurrence of ENGINEER, it must, jf CONTRACTOR, any Subcontractor, agy Supplier, any other
requested by ENGINEER, be uncovered for observation. individual or eatity, or any surety for, or employee or agent
' of any of them,

F. Uncovering Work as provided in paragraph 13,03.5
shall be at CONTRACTOR's expense unless CON- 13,06 Correction or Removal of Defective Work
TRACTOR has given ENGINEER timely notice of

~ CONTRACTOR’s intention to cover the same and ENGJ- A. CONTRACTOR shall correct a}j defective Work,
NEER has not acted with reasonable promptoess in response  whether or not fabricated, installed, or completed, or, if the
to sach notice, : Work has been rejected by ENGINEER, remove it from the
Project and replace it with Work that is riot defective.
13.04 Uncovering Work CONTRACTOR shall pay” all Claims, costs, losses, and
. ' damages (including but not limited (o a] fees and charges of
; A. If any Work is covered contrary to the written engineers, architects, attorneys, and other Pprofessionals and
request of ENGINEER, it must, if requested byENGINEER. all court or arbitration or other dispute resolution costs)
be uncovered for ENGINEER's observation and replaced at arising out’ of or relating (o such caomection or removaj
CONTRACTOR’s expense. (including but not fimited to all costs of repair or replacement
. ' of work of others).
B. If ENGINEER considers it necessary or advisable
that covered Work be observed by ENGINEER or-inspected  13.07 Corréction Period
or tested by others, CONTRACTOR, at ENGINEER's
request, shall uncover, €xpose, or otherwise make available A. If within one year after the date of Substantial
for observation, inspection, or testing as ENGINEER may  Completion or such longer period of time as may be
requice, that portion of the Work in question, furnishing all  prescribed by Laws or Regulations or by the terms of any
Becessary labor, material, and equipment. If it is found thar applicablé special guarantes requited by the Contract
such Work is defective, CONTRACTOR shall pay all  Documents of by any specific provision of the Contract
Claims, costs, losses, and damages (including but not Jimited Documents, any Work is found to be defective, or if the
to all fees and charges of engineers, architects, atorneys, and  repair of any damages to the land or areas made available for
other professionals and al] court or arbitration or other CONTRACTOR s use by OWNER or permitted by Laws and
dispute resolution cosis) arising out of or relating to such Regulations as contemplated in patagraph 6.11.A is found to
uncovering, exposure, observation, inspection, and testing,  be defective, CONTRACTOR shall promptly, without ©ost
and of satisfactory replacement or reconstruction (including o OWNER and in accordance with OWNER's written
but not limited o all costs of repair or replacement of work instructions: (f) repair such defective land or areas, ar (ii)
of others); and OWNER shall be entitled to an appropriate  corpec such defective Work or, if the defective Work has
decrease in the Contract Price. If the parties are unable to  been rejected by OWNER, remove it from the Project and
agree as to the amount thereof, OWNER may make a Claim replace it with Work that is not defective, and (iii) satisfac-
therefor as provided in paragraph 10,05, If, however, such torily correct or repair or femove and replace any damage to -
Work is not found to be defective, CONTRACTOR shall be other Work, to the work of others or other land or areas
allowed an increase in the Contract Price or an extension of resulting therefrom. If CONTRACTOR does not promptly
the Contract Times (or Miléstones), or both, directly attribut- comply with the terms of such instructions, or in an
able to such uncovering, exposure, observation, inspeetion, tmergency where delay would cause serious risk of loss or
testing, replacement, and reconstruction. If the parties are damage, OWNER may have the defective Work corrected or
unable to agree as to the amount or extent thereof, repaired or may have (he rejected Work removed and
CONTRACTOR may make a Claim therefor ag provided in replaced, and g Claims, costs, losses, and damages

paragraph 10.05. (including but not limited to all fees and charges of
engineers, architects, attomeys, and other professionals and
13.05 OWNER May Stop the Work all court ot arbitration or other dispute resolution costs)

. arising out of of relating to such correction of repair or such

A, If the Work is defective, or CONTRACTOR fails to . removal and replacement (including but not timited to all

supply sufficient skilled workers or suitable materials or  costs of repais or replacement of work of others) will be paid
equipment, or fails to perform the Work in such a Way that by CONTRACTOR.

the completed Work will conform to the Contract - '
— ,7DacumcntsTOWNERmajr0’rd€r’CONmCP0R to stop the B. In special circumstances where 2 particular item of

Work, or any portion thereof, until the cause for such order equipment is placed in continuous service before Substantial

has been eliminated; hawever, this right of OWNER 1o stop  Completion of all the Work, the.correction period for that
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iterm may start to run from an earlier date if so provided in
the Specifications or by Written Amendment.

C. Where defective Work (and damage to other Work
resulting therefrom) has been corrected or removed and
-Teplaced under this paragraph 13.07, the correction period
hereunder with respect to such Work will be extended for an
additional period of one year afier such correction or removal
and replacement has been satisfactorily completed.

D. CONTRACTOR’s obligations under this paragraph
13.07 are in addition to any other obligation or warranty.
The provisions of this paragraph 13.07 shall not be construed
as a substitute for or 2 waiver of the provisions of any
applicable statute of limitation or repose,

13.08 Acceptance of Defective Work

A. If, instead of requiring correction or redioval and
replacement of defective Work, OWNER (and, prior to
ENGINEER's  recommendation of final payment,
ENGINEER) prefers to accept it, OWNER may do so.
CONTRACTOR shall pay all Claims, costs, losses, and
damages (including but not limited to al] fees ard charges of
engineers, architects, attorneys, and other professionals and
all court or arbitration or other dispute resolution costs)
attributable to OWNER'’s evaluation of and determination to
accept such defective Work (such costs to be. approved by
ENGINEER as to reasonableness) and the diminished value
of the Work to the extent not otherwise paid by
CONTRACTOR pursuant to this sentence, If any such
acceptance oceurs prior to ENGINEER 's recommendation of
final payment, a Change Order will be issued incorporating
the necessary revisions in the Contract Documents with
respect to the Work, and OWNER shali be entitled to an
appropriate decrease in the Contract Price, reflecting the
diminished value of Work so accepted. If the parties are
unable to agree as to the amount thereof, OWNER may make
a Claim therefor as provided in paragraph 10.05. If the
acceptance occurs after such recommendation, an appropriate
amount will be paid by CONTRACTOR to OWNER.

13.09  OWNER May Correct Defective Work

A. If CONTRACTOR fails within a reasonable time
after written notice from ENGINEER to correct defective
Work or to temove and replace rejected Work as required by
ENGINEER in accordance with paragraph 13.06.A, or if
CONTRACTOR fails to perform the Work in accordance
with the Contract Documents, or if CONTRACTOR fails to
comply with any other provision of the Contract Documents,
OWNER may, after seven days written notice o
CONTRACTOR, correct and remedy any such deficiency.

connection with such corrective and remedia} action,
OWNER may exclude CONTRACTOR from all or part of
the Site, take possession of all or part of the Work and
suspend CONTRACTOR's services related thereto, take
possession of CONTRACTOR's tools, appliances, cop-
struction equipment and machinery at the Site, and incorpo-
rate in the Work all materials and equipment stored at the
Site or for which OWNER has paid CONTRACTOR but
which are stored elsewhere. ‘CONTRACTOR shall allow
OWNER, OWNER's representatives, agents and employees,
OWNER’s other contractors, and ENGINEER and
ENGINEER’s Consultants access to the Site 1o enzble
OWNER to exercise the rights and remedies wnder this

paragraph.

C. All Claims, costs, losses, and damages (including
but not limited to all fees and charges of engineers,
architects, attotneys, and other professionals and afl court or
arbitration or other dispute resolution costs) incurred or
sustained by OWNER in exercising the rights and remedies
under this paragraph 13.09 will be charged against CON-
TRACTOR, and a Change Order will be issued incorporating
the necessary revisions in the Contract Documents with
respect to the Work; and OWNER shall be entitled to an
appropriate decrease in the Contract Price. If the parties are
untable to agree as to the amount of the adjustiment, OWNER
may make a'Claim therefor as provided in paragraph 10.05.
Such claims, costs, losses and damages will include but nat
be limited to all costs of repair, or replacement of work of
others destroyed or damaged by correction, removal, or
replacement of CONTRACTOR s defective Work.

D. CONTRACTOR shall not be allowed an extension
of the Contract Times (or M ilestones) because of any delay
in the performance of the Work attributable 10 the exercise by
OWNER of OWNER’s rights and remedies under this
paragraph 13.09. .o

ARTICLE 14 - PAYMENTS TO CONTRACTOR AND
COMPLETION

.01 Schedule of Values

A. The schedule of values established as provided in
paragraph 2.07.A will serve as the basis for progress

+ payments and will be incorporated into a form of Application

for Payment acceptable to ENGINEER. Progress payments
on account of Unit Price Work will be. based on the number -
of units completed,

B. In exercising the rights and remedies under this
paragraph, OWNER shall proceed expeditiously, In
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14.02  Progress Payments

A. Applications for Payments

L. At least 20 days before the date established for
cach progress payment (but not more often than onge 2
month), CONTRACTOR shall submit to ENGINEER
for review an Application for Payment filled out and
signed” by CONTRACTOR covering the Work
completed as of the date of the Application and
accompanied by such supporting documentation as is
required by the Contract Documents. If payment s
requested on the basis of materials and equipment ot
incerporated in the Work byt delivered and suitably
stored at the Site or at another Jocation agreed 1o in
writing, the Application for Payment shall also be
accompanied by a bill of sale, invoice, or other docu-
mentation warranting that OWNER has received the
materials and equipment free and clear of all-Liens and
evidence that the materials and equipment are covered
by appropriate property insurance or other arrafigements
Lo protect OWNER's interest therein, all of which must
be satisfactory to OWNER. '

2. Beginning with the second Application for
Payment, each Application shall include an affidavit of
CONTRACTOR stating that all previous progress
payments received on account of the Work have been
applied on account to discharge CONTRACTOR's
legitimate obligations associated with prior Applications
for Payment.

3. The amount of Tetainage with respect to pro-
ETess payments will be ag stipulated in the Agreement.

B. Review of Applications

I. ENGINEER will, within 10 days after receipt of
- each Application for Payment, either indicate in writing
2 recommendation of payment and present  the
Application to OWNER or return the Application to
CONTRACTOR indicating in writing ENGINEER's
reasons for refusing to recommend payment, In the
latter case, CONTRACTOR may make the necessary
corrections and resubmit the Application.

2. ENGINEER's recommendation of any payment
requested in an Application for Payment will constitute
a represeatation by ENGINEER (o OWNER, based on
ENGINEER's observations o the Site of the executed

Work as an experienced and qualified design profession-

al and on ENGINEER's review of the Application for
Payment and the accompanying data and sehedules, that

a. the Work has progressed to the point
indicated:

b. the quality of the Work is generally in
accordance with the Contract Documents (subject to
an evaluation of the Work as 3 functioning whole
Prior o or upon Substantial Completion, to the
results of any subsequent lests called for in the
Contract Documents, to 3 final determination of
quantities 20d classifications for Unit Price Work
under paragraph 9.08, and 10 any other
qualifications stated in the recommendation); and

c. the conditions precedent to
CONTRACTOR’s being entitled to such payment
appear to have been fulfiiled in so far & it iy
ENGINEER’s responsibility to observe the Work.

3. By Tecommending any such payment ENGI-
NEER will not thereby be deemed (o have represented
that: (i) inspections made to check the quatity or the
quantity of the Work as it has been performed have been
exhaustive, extended to every aspect of the Work in
progress, or involved detailed inspections of the Work
beyond the responsibilities specifically assigred to
ENGINEER in the Contract Documents; or (i) tha
there may not be other matters or issucs. between the
parties that might entitle CONTRACTOR (o be paid
additionally by OWNER or entitle OWNER to withhold
Payment 10 CONTRACTOR.

4. Neither ENGINEER's review of
CONTRACTOR's Work for the purposes of recom-
mending payments nor ENGINEER's recommendation
of any payment, includivg final payment, will impose
tesponsibility on ENGINEER to supervise, direct, or
control the Work or for the mieans, methods, techniques,
sequences, or procedures of tonstruction, or the safety .
precautions and programs incident theréto, or for CON-
TRACTOR’s failure to comply with Laws and Regu-
lations applicable to CONTRACTOR's pecformance of
the Work, Additionatly, said review or recommendatien
will not impose Tesponsivility on ENGINEER o make
any examination to ascertain how or for what purposes
CONTRACTOR fias used the maneys paid on account of
the Contract Price, or to determine that title to any of
the Work, materials, or equipment has passed to
OWNER free and clear of any Liens.

5. ENGINEER may refuse (o recommend the
whole or any part of any payment if, in ENGINEER s
opinion, it would be incorrect to make the representa-

tions to OWNER referred to in paragraph 14.02.B.2,

to ihe best of FNGINEERlsAlmowiedgc. infarmation and

belief:
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revise or revoke any such payment recormendation
previously made, to such extent as may be necessary in
ENGINEER's opinion to protect OWNER from loss
because;

2. the Work is defective, or completed Work
has been damaged, requiring correction of replace-
meunt;

b. the Contract Price has beeg reduced by
Written Amendment or Change Orders;

¢. OWNER has been required 1o correct
defective Work or complete Work in accordance
with paragraph 13.09; or -

d. ENGINEER has actual knowledge of the
occurrence of any of the events enumerated in para-
graph 15.02.A. '

-

C. Payment Becomes Due .-

1. Ten days after presentation of the” Application
for Payment to OWNER with ENGINEER's recom.
mendation, the amount recommended will (subject to the
provisions of paragraph 14.02.D) becorme due, and when
due will be paid by OWNER to CONTRACTOR.,

D. Reduction in Payment

1. OWNER may refuse 10 make payment of the
full amount recommended by ENGINEER because:

2. claims have been made against OWNER on
account of CONTRACTOR's performance or fur-
nishing of the Work:;

b. Liens have been filed in connection with the
Work, except where CONTRACTOR has delivered
a specific Bond satisfactory to OWNER (o secure
the satisfaction and discharge of such Liens;

. there are other items entitling OWNER to
a set-off against the amount recommended; or

d. OWNER has actua] knowledge of the occur-
rence of any of the events enumerated in paragraphs
14.02.B.5.a through 14.02.B.5.c or paragraph
15.02,A,

2. If OWNER refuses to make payment of the full
amount recommended by ENGINEER, OWNER must
give CONTRACTOR immediate written notice (with a

OWNER shall prompily P2y CONTRACTOR the
amount so withheld, or any adjustment thereto agreed to
by OWNER and CONTRACTOR, when CONTRAC-
TOR corrects to OWNER’s satisfaction the reasons for
such action.

3. Ifitis subsequently determined thag OWNER’s
refusal of payment was not Jjustified, the amount
wrongfully withheld shall be treated as an amount due ag
determined by paragraph 14.02.C.1.

14.03  CONTRACTOR's Warranty of Tile

A. CONTRACTOR warrants and guarantees that title
to all Work, materials, and equipment covered by any
Application for Payment, whether incorporated in the Project
or not, will pass 1o OWNER no later than the time of
payment free and clear of all Liens.

14.04  Substantial Completion

A. When CONTRACTOR considers the entire Work
ready for its intended use CONTRACTOR shall notify
OWNER and ENGINEER in writing that the entire Work is
substantially complete (except for items specifically listed by
CONTRACTOR as incomplete) and request that ENGINEER
issue a certificate of Substantial Completion. Promptly
thereafter, OWNER, CONTRACTOR, and ENGINEER
shall make an inspection of the Work to determine the stats
of completion. If ENGINEER does not consider the Work
substantially complete, ENGINEER  will notify
CONTRACTOR in writing giving the reasons therefor. If
ENGINEER ¢onsiders the Work substantially complete,
ENGINEER will prepare and deliver to OWNER a tentative
cectificate of Substantjal Completion which shall fix the date
of Substantial Completion. There shall be attached to the
certificate a tentative list of items 1o be completed or
corrected before final payment, OWNER shall have seven .
days after receipt of the tentative cetificate during which to
make written objection to ENGINEER as 1o any provisions
of the certificate or attached list, If, after considering such
objections, ENGINEER concludes that the Work is not
substantially complete, ENGINEER will within 14 days afier
submission of the tentative certificate to QWNER notify
CONTRACTOR in writing, stating the reasons therefor, If,
after consideration of OWNER's objections, ENGINEER
considers the Work substantially complete, ENGINEER wil]
within said 14 days execute and deliver to OWNER apd
CONTRACTOR a definitive certificate of Substantial
Completion (with a revised tentative list of items to be-
completed or corrected) reflecting such changes from the
tentative certificate as ENGINEER believes justified after
consideration of any objections from QWNER. At the time

o ,A_ff,,,copy«t‘o»ENGINEER}statingfthﬂcasons forsuch action

and promptly pay CONTRACTOR any amount
remaining after deduction of the amount 50 withheld,

of delivery of the tentative certificate of Substantial Comple- -
tion ENGINEER will deliver to OWNER and CONWQ-
TOR a written recommendation as to division of responsibili-
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ties pending figaf bayment between OWNER ang
CONTRACTOR with respect to security, Operation, safety,
and protection of the Work, maintenance, heat, wutilities,

Insurance, and warranties and guarantees. Unless OWNER.

and CONTRACTOR agree otherwise in writing and 5o
inform ENGINEER in WTiting prior to ENGINEER s issuing
the definitive certificate of Substantial Completion,
ENGINEER's aforesaid recommendation wil] be binding on
OWNER and CONTRACTOR untit fival payment.

. . shall  have the right
CONTRACTOR frony the Site after the. date of Substantial
Completion, but OWNER shall allow CONTRACTOR

tentative lst.
14.05  Partigl Utilization

A. Use by OWNER .at OWNER's option of any
substantiaily completed part of the Work which has
Specifically been identiffed in the Contract Docurtignts, or

without significans interference with CONTRACTOR's
performance of the remainder of the Work, may .be
accomplished prior to Substangial Completion of all the Work
subject to the following conditions,

L. OWNER at any time may request CON.
TRACTOR in WIiting to permit OWNER (o use any

ENGINEER ip writing  that
CONTRACTOR considers any such part of the Work
ready for its intended use and substantially complete and
request ENGINEER to issue a certificate of Substantial
Completion for that part of the Work. Within 5
reasouable time after either such Tequest, OWNER,
CONTRACTOR, ang ENGINEER shall make an
inspection of that patt of the Work to determine its status
of completion, [f ENGINEER does not coasider thay

ENGINEER will notify OWNER and CONTRACTOR
in writing giving the reasons therefor, If ENGINEER
considers that part of the Work to be substantially

complete, the provisions of paragraph 14.04 will apply
o ,_ME,witllrespeeete}ecrﬁﬁcatimrof*Sﬁb“ﬁfﬁﬁEiilemetion of

that part of the Work and the division of responsibility
in respect thereof and access thereto.

o exclude

No Occupancy or separate Operation of part of
rk may occur prior 1o compliagee with the

M.06 Fina Inspection

A. Upon written notice from CONTRACTOR that the
entire Work or ap agreed portion thereof is complete,

14.07  Fingt Payment

A. Application Jor Payment

certificates of inspection, marked-up record documents
(as provided in paragraph 6.12), and other docurents,
CONTRACTOR may make application for fina]
Payment following the procedure for progress payments.

2. The finat Application for Payment shall be
accompanied (except as previously delivered) by: (i) all
documentation called for in the Contract Documents,
including but pot limited to the evidence of insurance

3. In liew of fhe releases or waivers of Liens
specified in Paragraph 14.07.4.2 and as approved by
OWNER, CONTRACTOR may furnish receipts or
releases in full and ag affidavit of CONTRACTOR that;
(i) the releases and receipts include alf fabor, services,
material, and equipment for which a Lien could be filed;
and (i) all payrolls, material and equipment bills, and
other indebtedness Counected with the Work for whick
OWNER or OWNER's property might in any way be
Tesponsible have been paid or otherwise satisfied. If any

,ASubconlractar—orfStq)pIicr"fﬁiIs to furnish such a release _
or receipt in full, CONTRACTOR may furnish a Bond
or other collatera] satisfactory to OWNER to indemnify
OWNER against any Lien,
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B. Review of Application and Acceptance

1. I, on the basis of ENGINEERs observation of
the Work during construction and fina inspection, and
ENGINEER's review of the final Application for
Payment and accompanying documentation as required
by the Contract Documents, ENGINEER is satisfied that
the Work has been completed and CONTRACTORs.
other obligations wnder the Contract Documents have
been fulfilled, ENGINEER will, within ten days after
receipt of the final Application for Payment, indicate in
writing ENGINEER's recommendation of payment and
present the Application for Payment to OWNER for pay-
meat. At the same time ENGINEER will also give
writien notice to OWNER and CONTRACTOR that the
Work is acceptable subject 1o the provisions of
paragraph 14.09, Otherwise, ENGINEER will return
the Application for Payment 1o CONTRACTOR,
indicating in writing the reasoms for refusing to
recommend final payment, in which case CON-
TRACTOR shall make the necessary corregtions and
resubmit the Application for Payment.

C. Payment Becomes Due

I. Thirty days after the presentation to OWNER of
the Application for Payment and accompanying docu-
mentation, the amount recommended by ENGINEER
will becore due and, when due, will be paid by OWN-
ER to CONTRACTOR.

14.08  Final Completion Delayed

A. If, through no fault of CONTRACTOR, final
completion of the Work is significantly delayed, and if
ENGINEER so confirms, OWNER shall, upon receipt of
CONTRACTOR's final Application for Payment and
recommendation of ENGINEER, and without fereninating the
Agreement, make payment of the balance due for that portion
of the Work fully completed and accepted. If the remaining
balance to be held by OWNER for Work not fully completed
or corrected is less than the retainage stipulated in the
Agreement, and if Bonds have been fumnished as required in
paragraph 5.01, the written consent of the surety to the
payment of the balance due for that portion of the Work fully
completed and accepted shall be submiited by CON-
TRACTOR to ENGINEER with the Application for such
payment. Such payment shall be made under the terms and
conditions governing final payment, except that jt shall not
constitute a waiver of Claims, -

14.09  Waiver of Claims

j specified ‘thcre:in, or
CONTRACTOR's continuing obligations under the
Contract Documents; and

2. a waiver of all Claims by CONTRACTOR
against OWNER other thap those Previously made in
writing which are still unsetfled.

ARTICLE 15 - SUSPENSION OF WORK AND
TERMINATION

15.01  OWNER May Suspend Work

A. At any time and without cause, QOWNER may
suspend the Work or any portion thereof for a period of not
more than 90 consecutive days by notice in writing to CON-
TRACTOR and ENGINEER which will fix the date on which
Wark will be resumed. CONTRACTOR shall resume the
Work on the date so fixed. CONTRAGTOR shall be allowed
an adjustment in the Contract Price or an extension of the
Contract Times, or both, directly attributable to any such
suspension if CONTRACTOR makes a Claim therefor as
provided in paragraph 10.05. '

15.02 OWR May Terminate Jor Cause

“A.  The occurrence of any one ot more. of the foltowing
events will justify termination for cause:

1. . CONTRACTOR's persistent failure (o perform
the Work in accordance with the Contract Documents.
(including, but not limited fo, failure to supply sufficient
skilled workers or suitablé materials or equipment or
failure to adhere to the progress schedule established
under paragraph 2.07 ag adjusted from time to time
pursuant to paragraph 6,04);

2. CONTRACTOR's disregard of Laws or
Regulations of any public bady having jurisdiction;

3. CONTRACTOR’s disregard of the authority of
ENGINEER; or

4. CONTRACTOR'’s violation in any substantial
way of any provisions of the Contract Documents,

e A, The making-and-acceptance of figal payment wil

constitute;

B. If one or more of the events identified in paragraph -
15.02.A ocour, OWNER may, after giving CONTRACTOR
(and the surety, if any) seven days written notice, terminate
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the services of CONTRACTOR, exclude CONTRACTOR
from the Site, and take possession of the Work and of all
CONTRACTOR's tools, appliances, construction equipment,

- and machinery at the Site, and use the same to the full extent

they could be used by CONTRACTOR (without liability 10
CONTRACTOR for trespass or conversion), incorporate in
the Work all materjals and equipment stored at the Site or for
which OWNER _has paid CONTRACTOR but which are
stored elsewhere, and finish the Work as OWNER may desm
expedient. In such case, CONTRACTOR shall ot be
entitled to receive any further payment umil the Work is
finished. If the unpaid balance of the Contract Price exceeds
all claims, costs, losses, and damages (including but not
limited to all fees and charges of engineers, architects,
attorneys, and other professionals and all court or arbitration
or other dispute resolution costs) sustained by OWNER
atising out of or relating to compléting the Work, such excess
will be paid to CONTRACTOR. If such claims, costs,
losses, and damages exceed such unpaid ~balance,
CONTRACTOR shal} pay the difference to OWNER. Such
claims, costs, losses, and damages incurred by OWNER will
be reviewed by ENGINEER as to thejr reasonableness and,
when 50 approved by ENGINEER, incorporated in a Change
Order. When exercising any rights or remedies under this
paragraph OWNER shall not be required to obtain the lowest
price.for the Work performed.

C. Where CONTRACTOR’s services have been so
terminated by OWNER, the termination will not affect any

 Fights or remedies of OWNER against CONTRACTOR then

existing or which may thercafter accrue. Any retention or
Payment of moneys due CONTRACTOR by OWNER will
not release CONTRACTOR from Iiability.

15.03  OWNER May Terminate For Convenience

A. Upon seven days written notjce to CONTRACTOR
and ENGINEER, OWNER may, without cause and without
prejudice to any other right or remedy of OWNER, elect to
terminate the Contract, In such case, CONTRACTOR shali
be paid (without duplication of any items):

1, for completed and acceptable Work executed in
accordance with the Contract Documents prior 1o the
effective date of termination, including fair and
reasonable sums for overhead and profit on such Work:

2. for expenses sustained prior to the effective date
of termination in performing services and furnishing
labor, materials, or cquipment as required by the
Contract Documents in connection with uncompleted
Waork, plus fair and reasonable sums for overhead and
profit on such expenses;

3. for all claims, costs, losses, and damages
(including but not limited 1o all fees and charges of

engineers, architects, attorneys, and other professionals
and all court or arbitration or other dispute tesolution
costs) incurred in settlement of terminated contracts
with Subcontractors, Suppliers, and othérs; and

4. for reasonable expenses directly attributable to
termination.

B. CONTRACTOR shall not be paid on account of loss

of anticipated profits or revenue or other ecovomic loss

arising out of or resulting from such terminatiary.
1504 CONIRACTOR May Stop Work or Termingte

A. If, through no act or faul of CONTRACTOR, the
Work is suspended for more than 90 corisecutive days by
OWNER or under an order of courtor other public authority,
or ENGINEER fails to act on any Application for Payment
within 30 days after it is submitted, or OWNER fails for 30
days to pay CONTRACTOR a0y sutn figally determined to
be due, then CONTRACTOR may, epon seven days written
notice to OWNER and EN GINEER, and provided OWNER
or ENGINEER do not remedy- such suspension or failure
within that time, terminate the Contract and recover from
OWNER payment on the Same terms as provided in
paragraph 15.03. In fieu of terminating the Contract and
without prejudice 10 any other Fight or remedy, if ENGI-
NEER has failed to act on an Application for Payment within
30 days after it is submitted, or OWNER has failed for 30
days to pay CONTRACTOR any sum finally determined to
be due, CONTRACTOR may, seven days afier written notice
to OWNER and ENGINEER, stop the Work unti! payment
is made of all such amounts due CONTRACTOR, including
interest tiereon. The provisions of this paragraph 15.04 are
not intended to preclude CONTRACTOR from making a
Claim under paragraph [0.05 for an adjustment in Contract
Price or Contract Times or otherwise for expenses or damage
directly attributable to CONTRACTOR's stopping the Work .
as permitted by this paragraph, .

ARTICLE 16 - DISPUTE RESOLUTION

16.01  Methods and Procedures

A. Dispute resolution methods and procedures, if any,
shall be as set forth in the Supplementary Conditions, If no
method and procedure has been sot forth, and subject to the
provisions of paragraphs 9.09 and 10.05, OWNER and
CONTRACTOR may exercise such rights or remedies as
either may otherwise have under the Contract Documents or

. bygLawwaeguladons—inrcspcc‘t*oﬁany dispute.
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ARTICLE 17 - MISCELLANEOUS

r————

1701 Giving Notice

A. Whenever any provision of the Contract Documents
requires the Biving of written notice, it wil be deemed to
have been validly given if delivered in person to the
individual or to a member of the firm or to an officer of (he
Corporation for whom ft is intended, or if defivered at or sent
by registered or cestified mail, postage prepaid, to the last

business address known to the giver of the notice.
1702 Computation of Times

A. Wken any period of time is referred to in the
Contract Documents by days, it will be computed to exclude
the first and include the last day of such period. If the last
day of any such period falls on a Saturday or Sunday or on
4 day made a legal holiday by the law of the applicable
Jurisdiction, such day will be omitted from the computation,

17.03  Cumilagive Remedies

A. The duties and obligations imposed by these Geperal
Conditions and the rights and remedies available hereunder
to the parties hereto are in addition to, and are not to be
Construed in any way as a limitation of, any rights and
remedies avaifable 1o any or all of them which are otherwise

Documents, and the provisions of this paragraph will be as
effective as if repeated specifically in the Contract
Documents in connection with each panicular duty,
obligation, right, and remedy to which they apply.

17.04  Survival of Obligations

A, All representations, indemnifications, warranties,
and guarantees made i, required by, or given in accordance
with the Contract Documents, as well as alf continuing
obligations indicated in the Contract Documents, witl survive
final payment, completion, and acceptance of the Work or
termination or completion of the Agreement,

17.05  Controliing Law

A. This Contract is 10 be governed by the law of the
state in which the Project is located.
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TOWN OF CUTLER BAY

SW 208 STREET IMPROVEMENTS
FROM OLD CUTLER ROAD TO SW 87TH AVENUE

PUBLIC WORKS DEPARTMENT

BIDS
Rank | mount Company Bidder's Name | _ Telephone Adres Competenty No{Occupationl Licerse| NG | veried | veried | memarke

1 342,037.77 GENERAL ASPHALT CO., INC ROBERT A LOPEZ 305-592-3480 (4850 NW 72 AV, MIAMI FL 33166 E-702 30-0254235 59-1115297 RG0060992 VERIFIED GOOD
2 348,715.90 FLORIDA ENGINEERING & DEVELOPMENT, CORH JOSE VEGA 305-820-8333 (12076 NW 98 AV, HIALEAH GARDENS, FL 33018 E-0900376 BL 9001 83-0345690 CUC1224714 VERIFIED GOOD
3 366,213.30 MARKS BROTHERS, INC MARTIN D MARKS 305-805-6900 (9455 NW 104 ST., MEDLEY, FL 33178 E-1306 30-0258996 59-2691292 RU11066535 VERIFIED GOOD
4 379,567.92 H & R PAVING, INC RAUL GONZALEZ 305-261-3005 (1955 NW 110 AV., MIAMI FL 33172 E-844 30-0674771 59-1690152 NO INFORMATION AVAILABLE GOOD
5 404,347.00 TEAM CONTRACTING, INC. JULIO C BATISTA 305 207-9799 (13911 SW 42 ST, SUT.209, MIAMI, FL 33175 CGC-061511 607706-6 65-1002254 CGC061511 VERIFIED GOOD
6 406,239.55 MAGGOLC INC. MARIO GONZALEZ 786-291-2949 (11020 SW 55 ST., MIAMI, FL 33165 E 251 302 568406-4 20-3345775 RU11066595 VERIFIED

7 408,651.26 WILLIAMS PAVING CO. INC. ALAN B RODRIQUEZ 305-882-1950 (11300 NW S RIVER DR, MEDLEY,DL 33178 E 2313 026791-4 59-0895890 NO INFORMATION AVAILABLE

8 425,129.90 MIGUEL LOPEZ JR, INC MIGUEL LOPEZ 305-884-0767 (7711 NW 74 AV , MEDLEY, FL 33166 E 1353 NA 65-0095596 CGC060135 VERIFIED

9 426,245.14 COMMUNITY ASPHALT CORP. IGNACIO HALLEY 305-884-9444 (9725 NW 117 AVE SUT 110, MIAMI, FL 33018 E 396 3619187 59-2023298 QB0008479 VERIFIED

10 545,937.22 ATLANTIC CIVIL, INC STEVE TORCISE JR. 305-670-9610 (9350 S DIXIE HWY, SUT.1250, MIAMI, FL 33156 E 619 30-0286609 59-1274059 RG0061972 VERIFIED




ITB 10-02 SW 208 STREET ROADWAY IMPROVEMENTS
FINAL BID TABULATIONS

GENERALASPHALT | FLENG & DEVELOP ] MARKS BROTHERS INC HE&R PAVING COMMUNITY ASPHALT | TEAM CONTRACTING |  MAGGOLC INC. WILLIAMS PAVING | MIGUEL LOPEZ, JIR. | ATLANTICCIVIL, INC. | ANDALE GROUP, LLC
BID ITEM DESCRIPTION ESTIMATED |\ ;r JuniTPricE  cosT JUNITPRICE  coST UNIT cost  JuniTpricE  cosT  JuniTpricE  cosT UNIT cosT UNIT cosT JUNITPRICE  cosT |UNITPRICE  COST JUNITPRICE  COST UNIT cosT
ary PRICE PRICE PRICE PRICE
1011 MOBILIZATION 1 s 5,000.00] _5,000.00] 10,500.00] 10,500.00] 20,175.00] 20,175.00] 19,358.00] 19,358.00] 30,000.00] 30,000.00] 4,500.00] _ 4,500.00] 20,000.00] 20,000.00] 8,500.00] 8,500.00] 11,500.00] 11,500.00] 109,460.17] 109,460.17] 27,710.00] 27,710.00
1021 MAINTENANCE OF TRAFFIC 1 S | 1000000 10,000.00] 10,000.00] 10,000.00] 16,730.00] 16,730.00] 19,358.00] 19,358.00] 27,000.00] 27,000.00] 12,000.00] 12,000.00] 15,000.00| 15,000.00] 60,000.00] 60,000.00] 8500.00] 8,500.00] 42,255.22| 42,255.22] 22,750.00| 22,750.00
104103 |SEDIMENT BARRIER 350 LF 1.00] _ 350.00 070 245.00 2.60 910.00 2.00] __ 700.00 2.00] _ 700.00] 1000 3,500.00]  10.00] 3,500.00 9.00] 3,150.00 10.00| _3,500.00 1.92] _ 672.00 2.20 770.00
104-18 INLET PROTECTION SYSTEM 21 EA 50.00] _ 1,050.00 66.00] 1386.00]  58.00]  1,218.00 50.00] _ 1,050.00 10.00] _ 21000] _ 40.00 840.00]  150.00] 3,50.00]  100.00] 2,100.00]  125.00] 2,625.00]  169.49] 3,559.29]  33.00 693.00)
11011 |CLEARING & GRUBBING 0.08 Ls/AC] 188,000.00] 15,040.00] 297,000.00 23,760.00 47,700.00] _ 3,816.00]  4,000.00] __ 320.00] 35,000.00] 2,800.00] 25,000.00] _ 2,000.00] 50,000.00] _4,000.00] 165,000.00] 13,200.00] 350,000.00 28,000.00] 246,696.70] 19,735.74| 27,710.00] _ 2,216.80)
110-4 REMOVAL OF EXISTING CONCRETE PAVEMENT | 166 sY 11.00|  1,826.00 3.00] 49800  12.60| 2,091.60 20.00| 3,320.00 25.00  4,150.00 4.00 664.00]  20.00| 3,320.00 40.00|  6,640.00 20.00| 3,320.00 866 1,437.56]  13.20]  2,191.20
120-1 REGULAR EXCAVATION 172 cY 60.00] 10,320.00 6.00] 1,032.00] 108.00[ 18,576.00 10.00 _ 1,720.00 18.00] 3,096.00] 225.00] 38700.00]  10.00] 1,720.00 90.00] 15,480.00 65.00] 11,180.00 64.44] 11,083.68]  68.20] 11,730.40
160-4 TYPE B STABILIZATION 562 SY 4.00]  2,248.00 2.00]  1,124.00 425 2,388.50 2.00]  1,124.00 1.00] 56200  11.00] 6,182.00 8.00] 4,496.00 22,00 12,364.00 9.00] 5,058.00 18.97| 10,661.14) 4.40] _ 2,472.80
162-1-11  |pREPARED SOIL LAYER, FINISH SOIL LAYER, 6"  |1888 sY 4.00|  7,552.00 3.25)  6,136.00 9.90| 18,691.20 10.00| 18,880.00 1.82| 3436.16]  11.00| 20,768.00 7.00| 13,216.00 5.00]  9,440.00 8.00| 15,104.00 13.89| 26,224.32 5.50| 10,384.00
285706 |OPTIONAL BASE, BASE GROUP 06 738 sY 15.00] 11,070.00 8.50] 6,273.00]  17.75] 13,099.50 40.00] 29,520.00 40.00] 29,52000]  11.00] 8118.00] _ 14.00] 10,332.00 22.00] 16,236.00 10.25]  7,564.50) 16.78| 12,383.64] 1540 11,365.20
327701 |MILLING EXIST ASPH PAVT 1" AVG DEPTH 15971 SY 1.50] 23,956.50 2.05] 32,740.55 1.25] 19,963.75 1.75 27,949.25) 233 37,212.43 2.00] 31,942.00 2.50] 39,927.50 0.90] 14,373.90 1.85] 29,546.35 2.02| 32,261.42 1.87] 29,865.77)
327705 |MILLING EXIST ASPH PAVT 2 " AVG DEPTH 236 sY 4.00] _ 944.00 250 590.00 1.25 295.00 200 472.00 3.00] _ 708.00 3.00 708.00 250 590.00 110 259.60) 5.00]  1,180.00 1.72]  405.92 2.20 519.20)
334113 |SUPERPAVE ASPHALTIC CONC, TRAFFIC C 113.7 N 100.00] 11,370.00]  119.25] 13,5558.73] _ 94.00] 10,687.80 90.00] 10,233.00]  125.00] 14,212.50] 120.00] 13,644.00]  88.00] 10,005.60) 87.00] 9891.90]  122.00] 13,871.40]  100.89] 11,471.19] 101.20] 11,506.44
337.7-32 ASPHALT CONCRETE FRICTION ™
COURSE, TRAFFIC C, FC-9.5, RUBBER 932 92.00| 85,744.00]  107.70| 100,376.40]  94.00| 87,608.00 90.00| 83,880.00]  120.00| 111,840.00]  120.00| 111,840.00] 111.00| 103,452.00]  100.00| 93,200.00]  115.00| 107,180.00]  100.89| 94,029.48] 101.20| 94,318.40
4255 MANHOLE ADJUST 1 EA 300.00] _ 300.00] 55000  550.00]  540.00 540.00 300.00] _ 300.00] 200,00  200.00] 300.00 300.00]  250.00]  250.00] 22000  220.00] 1,200.00] 1,200.00] 1,335.51] 1,33551] 258.50 258.50
42551 |MANHOLE ADJUST (UTITIES) 17 EA 300.00] 5,100.00]  220.00[ 3,740.00] _ 50.00 850.00 250.00 4,250.00]  225.00] 3,825.00]  50.00 850.00] 275.00] 4,675.00]  220.00] 3,740.00] _ 750.00] 12,750.00] _ 646.98] 10,998.66] 330.00]  5,610.00
4256 VALVE BOX ADJUST 28 EA 150.00] 4,200.00] _ 110.00] 3,080.00] _ 49.00] 1,372.00 180.00] 5040.00]  150.00] 4,20000]  s0.00] 1400.00] 120.00] 3,360.00]  220.00] 6,160.00]  600.00] 16,800.00|  323.49] 9,057.72] 14850 4,158.00
520110 |CONCRETE CURB & GUTTER, TYPE F 3460 LF 14.00| 48,440.00 11.30] 39,008.00]  12.00] 41,520.00 13.00] 44,980.00 1050] 36,330.00]  11.00] 38,060.00] _ 20.00] 69,200.00) 11.00| 38,060.00 15.00] 51,900.00 14.96] 51,761.60]  17.60] 60,896.00
520-5-41 TRAFFIC SEPARATOR CONCRETE- TYPE IV, 4 LF
WIDE 526 26.00| 13,676.00 24.70| 12,992.20]  19.40| 10,204.40 45.00| 23,670.00 23.00] 12,098.00]  24.00| 12,624.00]  22.00| 11,572.00 36.00] 18,936.00 28.00| 14,728.00 41.07| 21,602.82]  22.00] 11,572.00
520-1 SIDEWALK CONCRETE, 4" THICK 212 sY 35.00] 7,420.00 34.40] 7,292.80]  54.00] 11,448.00 30.00] _ 6,360.00 2650] 5618.00]  27.00] 5724.00]  40.00] 8,480.00 39.00]  8,268.00 40.00] _8,480.00 58.00] 12,296.00]  35.20]  7,462.40
57012 _ |PERFORMANCE TURF, SOD 1888 sY 2.00]  3,776.00 2.20]  4,153.60 250]  4,720.00 4.00]  7,552.00 2.00]  3,776.00 4.00]  7,552.00 3.00] 5,664.00 2.00] 3,776.00 350| 6,608.00 252| 4,757.76 2.20]  4,153.60
7002011 |SINGLE POST SIGN (LESS THAN 12 SQ. FT.) 52 AS 258.00] 13,416.00]  220.00[ 11,440.00] 208.00[ 10,816.00 220.00] 11,440.00]  250.00] 13,000.00] 220.00[ 11,440.00] 300.00] 15600.00]  225.00] 11,700.00]  185.00] 9620.00]  307.70] 16,000.40| 257.95] 13,413.40)
700-20-12|SINGLE POST SIGN, F&l, 12-20 SF 2 AS 577.00] 1,154.00]  495.00]  990.00] 1,042.00] 2,084.00 275.00] _ 550.00]  300.00]  600.00] 340.00 680.00] 1,500.00] 3,000.00]  335.00]  670.00]  325.00]  650.00]  307.70] _ e15.40] 330.00 660.00
700-20-60 |SINGLE POST (REMOVE) 35 AS 11.00] _ 385.00 22.00] _ 770.00] _ 37.00] _ 1,295.00 1.10 38.50 30.00]  1,050.00]  50.00] 1,750.00] _ 100.00] 3,500.00 23.00] _ 805.00 40.00] _ 1,400.00 958]  335.44 1.10 38.50
705101 |OBJECT MARKER, TYPE 1 9 EA 210.00] 1,800.00] 110,00  990.00] 198.00] 1,782.00 88.00]  792.00]  145.00] 1,305.00] 120.00] 1,080.00] 200.00] 1,800.00) 56.00]  504.00] 18500 1,665.00]  126.11] 1,134.99] 100.10 500.90
706-3 RETRO-REFLECTIVE PAVEMENT MARKERS 468 EA 3.15]  1,474.20 4.15]  1,942.20 320 1,497.60 4.12] 1,928.16 3.00]  1,404.00 5.00  2,340.00 4.10] 1,918.80 4.00]  1,872.00 450 2,106.00 313 1,464.84 3.85]  1,801.80
711-11-160 |1 ERMOPLASTIC, STANDARD, WHITE, MESSAGE |24 EA 115.00|  2,760.00 99.00] 2,376.00]  83.00]  1,992.00 66.00] 1,584.00]  125.00] 300000 80.00| 1,920.00]  70.00| 1,680.00 90.00| 2,160.00]  100.00| 2,400.00 2522|  605.28]  66.00] 1,584.00
711-11-170 |11 ERMOPLASTIC, STANDARD, WHITE, ARROW |31 EA 74.00|  2,294.00 71.50] 2,216.50]  50.00|  1,550.00 44.00]  1,364.00 45.00] 1,395.00]  80.00] 2480.00]  50.00 1,550.00 56.00  1,736.00 55.00  1,705.00 45.40| 1,407.40]  49.50] 1,534.50
711-11-111 |THERMOPLASTIC, STD, WHITE, SOLID, 6" 1.753 NM | 443500 7,774.56] 4,125.00] 7,231.13] 2,080.00] 3,646.24] 2,729.00] 4,783.94] 2,000.00] 3,506.00] 5,000.00] 8765.00] 2,400.00] 4,207.20] 3,360.00] 5,890.08] 2,750.00] 4,820.75] _ 650.72] 1,140.71| 2,729.10] 4784.11]
711-11-122 | 1 ERMOPLASTIC, STANDARD, WHITE, SOLID, 8" |307 P 1.15]  353.05 121] 37147 0.75 230.25 077| 23639 0.80|  245.60 4.00|  1,228.00 0.70|  214.90) 1.00|  307.00 075 23025 0.30 92.10 0.61 187.27
711 -11-123 THERMOPLASTIC, STANDARD, WHITE, SOLID LF
(127 740 1.70|  1,258.00 2.00]  1,480.00 470|  3,478.00 1.21|  895.40 1.25|  925.00 5.00  3,700.00 1.15|  851.00 1.50|  1,110.00 2.00]  1,480.00 061 45140 1.43|  1,058.20
711 -11-124 |1 ERMOPLASTIC, STANDARD, WHITE, SOLID, 18" 802 LF 2.50  2,005.00 2.80|  2,245.60 2.00|  1,604.00 1.65| 1,323.30 2.00| 1,604.00 7.00]  5,614.00 1.70|  1,363.40 2.00  1,604.00 2.75|  2,205.50 0.91 729.82 176]  1,411.52
711 -11-125 | 1 ERMOPLASTIC, STANDARD, WHITE, SOLID, 24" |151 P 525  792.75 4.40|  664.40 2.00 302.00 231 34881 2.75| 41525 8.00|  1,208.00 3.15| 47565 250|  377.50 4.25| 64175 1.01] 15251 2.53 382.03
711 -11-151 THERMOPLASTIC, STANDARD, WHITE, LF
/GUIDELINE 2"-4" 218 1.00]  218.00 1.10]  239.80 0.75 163.50 059 12862 060  130.80 4.00 872.00 070 15260 070 15260 060  130.80 0.25 54.50 0.52 113.36
711-11-211 | THERMOPLASTIC, STD, YELLOW, SOLID, 6" 1.189 NM | 443500 5273.22] 412500 4,904.63] 3,080.00] 3662.12] 2,729.00] 3,244.78] 2,000.00] 2,378.00] 5,000.00] 5945.00] 2,400.00] 2,853.60] 3,360.00] 3,995.04] 300000 3567.00] 650.72]  773.71| 2,729.10]  3,244.90
711 11.224 | TIERMOPLASTIC, STANDARD, YELLOW, SOLID, i
18" 375 250  937.50 3.30] 1,237.50 2.00 750.00 165  618.75 2.00]  750.00 7.00]  2,625.00 1.70|  637.50 2.00]  750.00 3.00| 1,125.00 091 34125 1.76 660.00)
711 -11-231 | 11 ERMOPLASTIC, STANDARD, YELLOW, SKIP, 6" |0.024 cMm 1,100.00 26.40]  4,000.00 96.00] 4,160.00 99.84) 726.00 17.42]  850.00 20.40] 5,000.00 12000} 1,000.00 24.00]  800.00 19.20]  750.00 18.00]  ss4.88 13.32] 72600 17.42)
711 -11-421 | 1 ERMOPLASTIC, STANDARD, BLUE, SOLID, 6" |116 LF 210  243.60 1.80]  208.80 2.00 232.00 110 127.60 450 522.00 4.00 464.00 1.30]  150.80 350  406.00 0.60 69.60 0.20 23.20 1.10 127.60
711 -11-460 | THERMOPLASTIC, STANDARD, BLUE, MESSAGE |2 EA 200.00|  400.00 88.00  176.00] 120.00 240.00 ss00|  11000] 15000  300.00] 100.00 20000 175.00| 35000] 300.00] 600.00]  350.00|  700.00 65.58| 131.16]  66.00 132.00
(S |suBTOTAL 312,037.77 318,706.30 322,329.30 339,567.92 364,045.14 374,347.00 376,239.55 378,653.82 395,129.90 512,918.26 354,655.23
ALLOWANCE 30,000.00 30,000.00 30,000.00 30,000.00 30,000.00 30,000.00 30,000.00 30,000.00 30,000.00 30,000.00 30,000.00
[rota 342,037.77) 348,706.30) 352,329.30) 369,567.92 394,045.14) 404,347.00 406,239.55 408,653.82 425,129.90 542,918.26 384,655.23

* ON BID- $348,715.90

*ON BID-$366,213.30

*ON BID- $379,567.92

* ON BID- $426,245.14
(CHANGED QUANTITY
OFITEM 110-1-1TO 1
RATHER THAN 0.08)

* ON BID- $408,651.26

ALL HIGHLIGHTED ITEMS INDICATE INCORRECT CALCULATIONS ORIGINALLY PROPOSED ON BID. THIS TABULATION REFLECTS CORRECTED ERRORS AND INCLUDES THE CORRECT COST AND TOTAL AMOUNT

* ON BID- $545,937.22

* ON BID- $409,146.24
NON-RESPONSIVE BID
LATE SUBMISSION




FINAL TOTAL RANKINGS
1.GENERAL ASPHALT
2.FLORIDA ENGINEERING AND DEVELOPMENT
3.MARKS BROTHERS INC.
4.H&R PAVING

5. COMMUNITY ASPHALT
6. TEAM CONTRACTING
7. MAGGOLC, INC.

8. WILLIAMS PAVING

9. MIGUEL LOPEZ, JR.

10. ATLANTIC CIVIL INC.
11. ANDALE GROUP, INC.

$342,037.77
$348,706.30
$352,329.30
$369,567.92
$394,045.14
$404,347.00
$406,239.55
$408,653.82
$425,129.00
$542,918.26
$384,655.23 NON RESPONSIVE
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RESOLUTION 10-

A RESOLUTION OF THE MAYOR AND TOWN COUNCIL
OF THE TOWN OF CUTLER BAY, FLORIDA
AUTHORIZING THE TOWN MANAGER TO WAIVE
PERMITTING FEES FOR HOME REPAIRS FOR CUTLER
BAY RESIDENT DOTTY HUDSON BY ALLOCATING
FUNDS FROM THE 2009/2010 FISCAL YEAR BUDGET
FOR THE PAYMENT OF PERMIT FEES, AND
PROVIDING FOR AN EFFECTIVE DATE.

WHEREAS, the Town of Cutler Bay (The “Town”) supports the efforts of community
members trying to assist fellow neighbors and those in need by requesting assistance from their
local government to consider the waiver of building permit fees for the completion of necessary
home repairs for paraplegic and Cutler Bay resident Dotty Hudson; and

WHEREAS, the Town Council wishes to support the efforts of Venetian Builders and
donate funds toward the necessary building permits needed to complete the home repairs of
Dotty Hudson; and

WHEREAS, the Town Council wishes to provide financial support to Dotty Hudson in
the form of a donation from the 2009/2010 fiscal year budget toward building permit fees; and

WHEREAS, the Town Council wishes to contribute $1,500.00 towards the building
permit fees from any available funds within the 2009/2010 fiscal year budget as deemed
appropriate; and

WHEREAS, the Town finds that this Resolution will promote the health, safety and
welfare of the Town.

NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND TOWN
COUNCIL OF THE TOWN OF CUTLER BAY, FLORIDA, ASFOLLOWS:

Section 1. Recitals. The above recitals are true and correct and are incorporated
herein by this reference.

Section 2. Authorization. The Town Council hereby authorizes the Town Manager
to waive the building permit fees by allocating $1,500.00 from any available funds within the
2009/2010 fiscal year budget, to pay for the building permit fees for Dotty Hudson’s home
repairs.

Section 3. Effective Date. This Resolution shall be effective immediately upon
adoption.

PASSED and ADOPTED this day of , 2010.




PAUL S. VROOMAN, Mayor
Attest:

ERIKA GONZALEZ-SANTAMARIA, CMC
Town Clerk

APPROVED ASTO FORM AND
LEGAL SUFFICIENCY FOR THE
SOLE USE OF THE TOWN OF CUTLER BAY::

WEISS SEROTA HELFMAN PASTORIZA
COLE & BONISKE, P.L.
Town Attorney

Moved By:
Seconded By:

FINAL VOTE AT ADOPTION:
Mayor Paul S. Vrooman

Vice Mayor Edward P. MacDougall
Councilmember Peggy R. Bell
Councilmember Timothy J. Meerbott

Councilmember Ernest N. Sochin
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RESOLUTION 10-

A RESOLUTION OF THE MAYOR AND TOWN COUNCIL
OF THE TOWN OF CUTLER BAY, FLORIDA
AUTHORIZING THE TOWN MANAGER TO WAIVE
PERMITTING FEES FOR THE INSTALLATION OF A
POOL FENCE FOR CUTLER BAY RESIDENT AND
POLICE OFFICER JODY WRIGHT AND DONATE FUNDS
FROM THE 2009/2010 FISCAL YEAR BUDGET FOR THE
PAYMENT OF PERMIT FEES;, AND PROVIDING FOR AN
EFFECTIVE DATE.

WHEREAS, the Town of Cutler Bay (The “Town”) recognizes the sacrifices of its
police officers specifically Police Officer Jody Wright, a Cutler Bay resident, who was shot on
duty which also took the life of afellow Police Officer Jose Somohano; and

WHEREAS, as aresult of the shooting, Officer Jody Wright will require on-going long-
term physical therapy; and

WHEREAS, the Town Council wishes to provide some type of financia support to
Officer Jody Wright in the form of waiving the permit fees by allocating funds from the
2009/2010 fiscal year budget for building permit fees for the construction of a pool fence for her
pool which is used for physical therapy purposes; and

WHEREAS, the Town Council wishes to contribute up to $500.00 towards the building
permit fees from any available funds within the 2009/2010 fiscal year budget as deemed
appropriate; and

WHEREAS, the Town finds that this Resolution will promote the health, safety and
welfare of the Town.

NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND TOWN
COUNCIL OF THE TOWN OF CUTLER BAY, FLORIDA, ASFOLLOWS:

Section 1. Recitals. The above recitals are true and correct and are incorporated
herein by this reference.

Section 2. Authorization. The Town Council hereby authorizes the Town Manager
to waive the building permit fees up to $500.00 from any available funds within the 2009/2010
fiscal year budget, to pay for the building permit fees for Officer Jody Wright's pool fence.

Section 3. Effective Date. This Resolution shall be effective immediately upon
adoption.

PASSED and ADOPTED this day of , 2010.




PAUL S. VROOMAN, Mayor
Attest:

ERIKA GONZALEZ-SANTAMARIA, CMC
Town Clerk

APPROVED ASTO FORM AND
LEGAL SUFFICIENCY FOR THE
SOLE USE OF THE TOWN OF CUTLER BAY::

WEISS SEROTA HELFMAN PASTORIZA
COLE & BONISKE, P.L.
Town Attorney

Moved By:
Seconded By:

FINAL VOTE AT ADOPTION:
Mayor Paul S. Vrooman

Vice Mayor Edward P. MacDougall
Councilmember Peggy R. Bell
Councilmember Timothy J. Meerbott

Councilmember Ernest N. Sochin
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Community Development Department

David Hennis, AICP
Community Development Director

MEMORANDUM

To: Steven J. Alexander, Town Manager
From: David Hennis, Community Development Director
Date: May 13, 2010

Re: Non-Use Variance as to Minimum Height
Application V-2010-009

Southland Mall Properties, LLC, is requesting a non-use height variance from the Urban
Center District Regulations for the property located at 20505 South Dixie Highway. The
variance seeks relief from Code Section 3.D., of Ordinance 06-06, Building Heights Plan,
which requires a minimum of 6-stories for property within the Urban Center District.
The applicant intends to construct a one-story building necessitating a variance of 5
stories from code requirements. The property is an outparcel within the Southland
Mall property, generally located along the northeast corner of the mall entrance along
South Dixie Highway and just south of Caribbean Boulevard. The site is presently an
underutilized parking area.

Section 33-311 of the Code of Ordinances requires the following Town Council findings
regarding non-use variances.

a. The non-use variance maintains the basic intent and purpose of the zoning,
subdivision and other land use regulations, which is to protect the general welfare of
the public, particularly as it affects the stability and appearance of the community.

Staff Evaluation

The request is not generally consistent with the intent and purpose of zoning,
subdivision and the Charrette for the area. Modifying height from the required
minimum 6-stories to 1-story will diminish the ability of the site to fulfill density,
building placement and site design standards adopted following Charrette
parameters and aimed at converting the area into a main street town center
where buildings front open space and existing streets with height and mixed-use
density to achieve a compact urban form. Limiting height to 1-story does inhibit
the creation of a pedestrian friendly compact urban environment so critical to
achieving design tenets of the Charrette.

10720 Caribbean Boulevard, Suite 105 - Cutler Bay, FL 33189 - 305-234-4262 - www.cutlerbay-fl.gov



b. The non-use variance will be otherwise compatible with the surrounding land uses
and would not be detrimental to the community.

Staff Evaluation
The request will not have an adverse impact on the environment of the Town.

RECOMMENDATION
Staff recommends denial of the request to vary the height allowed for the site from 6-

stories to 1-story.

10720 Caribbean Boulevard, Suite 105 - Cutler Bay, FL 33189 - 305-234-4262 - www.cutlerbay-fl.gov



RESOLUTION NO. 10-___

A RESOLUTION OF THE MAYOR AND TOWN COUNCIL
OF THE TOWN OF CUTLER BAY, FLORIDA,
APPROVING A HEIGHT VARIANCE FOR AN OUT
PARCEL ON THE PROPERTY LOCATED AT 20505
SOUTH DIXIE HIGHWAY TO PERMIT A ONE STORY
BUILDING WHERE A MINIMUM SIX STORIES IS
REQUIRED; AND PROVIDING FOR AN EFFECTIVE
DATE.

WHEREAS, Southland Mall Properties, LLC. (the “Applicant”) has submitted
application number V-2010-009, pursuant to Section 33-311(A)(4)(b) of the Town of Cutler Bay
(the “Town”) Code of Ordinances (the “Town Code’), to vary Ordinance 06-06 of the Town
Code relating to height, to permit one (1) story where six (6) stories are required for a building
proposed on an out parcel on property located at 20505 S. Dixie Highway; and

WHEREAS, staff recommended denia of the requested variance, in its report dated May
13, 2010; and

WHEREAS, public notice was provided in accordance with law; and

WHEREAS, the Town Council finds that this Resolution is in the best interest and
welfare of the residents of the Town.

NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND TOWN
COUNCIL OF THE TOWN OF CUTLER BAY, FLORIDA, AS FOLLOWS:

Section 1. Recitals. The above recitals are true and correct and are incorporated herein
by this reference.

Section 2. Approval of Variance. The Town Council hereby approves the request
by the Applicant, to vary the provisions Ordinance 06-06 of the Town Code relating to height, to
permit one (1) story where six (6) stories are required for a building proposed on an out parcel on
property located at 20505 S. Dixie Highway.

Section 3. Effective_Date. This Resolution shall take effect immediately upon
adoption.

PASSED and ADOPTED this day of , 2010.

PAUL S. VROOMAN, Mayor



Attest:

ERIKA GONZALEZ-SANTAMARIA, CMC
Town Clerk

APPROVED ASTO FORM AND
LEGAL SUFFICIENCY FOR THE
SOLE USE OF THE TOWN OF CUTLER BAY::

WEISS SEROTA HELFMAN PASTORIZA
COLE & BONISKE, P.L.
Town Attorney

Moved By:
Seconded By:

FINAL VOTE AT ADOPTION:
Mayor Paul S. Vrooman

Vice Mayor Edward P. MacDougall
Councilmember Peggy R. Bell
Councilmember Timothy J. Meerbott

Councilmember Ernest N. Sochin
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Community Development Department

David Hennis, AICP
Community Development Director

MEMORANDUM

To: Steven J. Alexander, Town Manager
From: David Hennis, Community Development Director
Date: May 13, 2010

Re: Non-Use Variance as to Building Entrance
Application V-2010-009

Southland Mall Properties, LLC, is requesting a non-use building variance from the
Urban Center District Regulations for the property located at 20505 South Dixie
Highway. The variance seeks relief from Code Section 33-284.86 B.l.a, General
Requirements for Buildings, which require a storefront to be directly accessible from a
street or open space and not a parking lot within the Urban Center District. The
applicant intends to construct a building with its front entrance facing the mall parking
lot and its rear facing South Dixie Highway. The property is an outparcel within the
Southland Mall property, generally located along the northeast corner of the mall
entrance along South Dixie Highway and just south of Caribbean Boulevard. The site is
presently an underutilized parking area.

Section 33-311 of the Code of Ordinances requires the following Town Council findings
regarding non-use variances.

a. The non-use variance maintains the basic intent and purpose of the zoning,
subdivision and other land use regulations, which is to protect the general welfare of
the public, particularly as it affects the stability and appearance of the community.

Staff Evaluation

The request is inconsistent with the intent and purpose of zoning, subdivision and
the Charrette for the area. Modifying building placement standards by having the
building front a parking lot and not an open space or US-1 directly contradicts and
defeats town planning, zoning, and Charrette standards adopted and supported by
the community to effect a change in design for the community. The solution
offered diminishes the ability of the site to fulfill building placement and site
design standards aimed at converting the area into a main street town center
where buildings front open space and streets. Allowing the building to face the

10720 Caribbean Boulevard, Suite 105 - Cutler Bay, FL 33189 - 305-234-4262 - www.cutlerbay-fl.gov




parking lot inhibits the creation of a pedestrian friendly environment so critical to
achieving design tenets of the Charrette.

b. The non-use variance will be otherwise compatible with the surrounding land uses
and would not be detrimental to the community.

Staff Evaluation

The request is not generally incompatible with the Charrette and surrounding land
uses; however it will be detrimental to the Town due to incompatibility with
adopted building, siting, and design considerations. The solution is a sprawl!
design as opposed to a pedestrian friendly, main street/town center approach.

RECOMMENDATION

Staff recommends denial of the request to vary building placement standards and allow
the storefront on a non-street or open space location.

10720 Caribbean Boulevard, Suite 105 - Cutler Bay, FL 33189 - 305-234-4262 - www.cutlerbay-fl.gov
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RESOLUTION NO. 10-__

A RESOLUTION OF THE MAYOR AND TOWN COUNCIL
OF THE TOWN OF CUTLER BAY, FLORIDA,
APPROVING A VARIANCE FROM SECTION 33-284.86
(B)(1)(A) FOR AN OUT PARCEL ON THE PROPERTY
LOCATED AT 20505 SOUTH DIXIE HIGHWAY TO
PERMIT A BUILDING TO NOT BE DIRECTLY
ACCESSIBLE FROM A STREET FRONTAGE;  AND
PROVIDING FOR AN EFFECTIVE DATE.

WHEREAS, Southland Mall Properties, LLC. (the “Applicant”) has submitted
application number V-2010-009, pursuant to Section 33-311(A)(4)(b) of the Town of Cutler Bay
(the “Town™) Code of Ordinances (the “Town Codge”), to vary Section 33-284.86(B)(1)(a) of the
Town Code to permit a building to not be directly accessible from a street frontage, which is
proposed on an out parcel on property located at 20505 S. Dixie Highway; and

WHEREAS, staff recommended denia of the requested variance, in its report dated May
13, 2010; and

WHEREAS, public notice was provided in accordance with law; and

WHEREAS, the Town Council finds that this Resolution is in the best interest and
welfare of the residents of the Town.

NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND TOWN
COUNCIL OF THE TOWN OF CUTLER BAY, FLORIDA, AS FOLLOWS:

Section 1. Recitals. The above recitals are true and correct and are incorporated herein
by this reference.

Section 2. Approval of Variance. The Town Council hereby approves the request
by the Applicant, to vary the provisions of Section 33-284.86(B)(1)(a) of the Town Code to
permit a building to not be directly accessible from a street frontage, which is proposed on an out
parcel on property located at 20505 S. Dixie Highway.

Section 3. Effective_Date. This Resolution shall take effect immediately upon
adoption.

PASSED and ADOPTED this day of , 2010.

PAUL S. VROOMAN, Mayor



Attest:

ERIKA GONZALEZ-SANTAMARIA, CMC
Town Clerk

APPROVED ASTO FORM AND
LEGAL SUFFICIENCY FOR THE
SOLE USE OF THE TOWN OF CUTLER BAY:

WEISS SEROTA HELFMAN PASTORIZA
COLE & BONISKE, P.L.
Town Attorney

Moved By:
Seconded By:

FINAL VOTE AT ADOPTION:
Mayor Paul S. Vrooman

Vice Mayor Edward P. MacDougall
Councilmember Peggy R. Bell
Councilmember Timothy J. Meerbott

Councilmember Ernest N. Sochin
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Community Development Department

David Hennis, AICP
Community Development Director

MEMORANDUM

To: Steven J. Alexander, Town Manager
From: David Hennis, Community Development Director
Date: May 13, 2010

Re: Non-Use Variance as to Storefront Transparent Clear Glazed Area
Application V-2010-009

Southland Mall Properties, LLC, is requesting a non-use building variance from the
Urban Center District Regulations for the property located at 20505 South Dixie
Highway. The variance seeks relief from Code Section 33-284.86 B.1l.b, General
Requirements for Buildings, which require a storefront to have a transparent clear
glazed area of not less than 70 percent of the facade area within the Urban Center
District. The applicant intends to construct a building with a transparent clear glazed
area facing the mall parking lot of 18 percent and on the portion facing South Dixie
Highway of 6 percent. The property is an outparcel within the Southland Mall property,
generally located along the northeast corner of the mall entrance along South Dixie
Highway and just south of Caribbean Boulevard. The site is presently an underutilized
parking area.

Section 33-311 of the Code of Ordinances requires the following Town Council findings
regarding non-use variances.

a. The non-use variance maintains the basic intent and purpose of the zoning,
subdivision and other land use regulations, which is to protect the general welfare of
the public, particularly as it affects the stability and appearance of the community.

Staff Evaluation

The request is inconsistent with the intent and purpose of zoning, subdivision and
the Charrette for the area. Modifying building placement standards by having the
building front with a transparent clear glazed area of 18 or 6 percent directly
contradicts and defeats town planning, zoning, and Charrette standards adopted
and supported by the community to effect a change in design for the community.
The solution offered diminishes the ability of the site to fulfill building placement
and site design standards aimed at converting the area into a pedestrian oriented

10720 Caribbean Boulevard, Suite 105 - Cutler Bay, FL 33189 - 305-234-4262 - www.cutlerbay-fl.gov




main street town center. Allowing the building to have substantial non-
transparent walls inhibits the creation of a pedestrian friendly environment so
critical to achieving design tenets of the Charrette.

b. The non-use variance will be otherwise compatible with the surrounding land uses
and would not be detrimental to the community.

Staff Evaluation

The request is not generally incompatible with the Charrette and surrounding land
uses; however it will be detrimental to the Town due to incompatibility with
adopted building, siting, and design considerations. The solution is a sprawl
design as opposed to a pedestrian friendly, main street town center approach.

RECOMMENDATION
Staff recommends denial of the request to vary building transparent clear glazed area
standards by allowing the storefront to be virtually non-transparent.
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RESOLUTION NO. 10-__

A RESOLUTION OF THE MAYOR AND TOWN COUNCIL
OF THE TOWN OF CUTLER BAY, FLORIDA,
APPROVING A VARIANCE FROM SECTION 33-284.86
(B)(1)(B) FOR AN OUT PARCEL ON THE PROPERTY
LOCATED AT 20505 SOUTH DIXIE HIGHWAY
RELATING TO THE CLEAR GLAZED AREA OF THE
FACADE OF THE BUILDING; AND PROVIDING FOR
AN EFFECTIVE DATE.

WHEREAS, Southland Mall Properties, LLC. (the “Applicant”) has submitted
application number V-2010-009, pursuant to Section 33-311(A)(4)(b) of the Town of Cutler Bay
(the “Town™) Code of Ordinances (the “Town Code”), to vary Section 33-284.86(B)(1)(b) of the
Town Code to permit a transparent clear glazed area facing the Southland Mall parking lot of 18
percent and on the portion of the building facing South Dixie Highway of 6 percent where 70
percent is required, for a building located on an out parcel on property located at 20505 S. Dixie
Highway; and

WHEREAS, staff recommended denia of the requested variance, in its report dated May
13, 2010; and

WHEREAS, public notice was provided in accordance with law; and

WHEREAS, the Town Council finds that this Resolution is in the best interest and
welfare of the residents of the Town.

NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND TOWN
COUNCIL OF THE TOWN OF CUTLER BAY, FLORIDA, AS FOLLOWS:

Section 1. Recitals. The above recitals are true and correct and are incorporated herein
by this reference.

Section 2. Approval of Variance. The Town Council hereby approves the request
by the Applicant, to vary the provisions of Section 33-284.86(B)(1)(b) of the Town Code to
permit a transparent clear glazed area facing the Southland Mall parking lot of 18 percent and on
the portion of the building facing South Dixie Highway of 6 percent for a building proposed on
an out parcel on property located at 20505 S. Dixie Highway.

Section 3. Effective_Date. This Resolution shall take effect immediately upon
adoption.

PASSED and ADOPTED this day of , 2010.



PAUL S. VROOMAN, Mayor

Attest:

ERIKA GONZALEZ-SANTAMARIA, CMC
Town Clerk

APPROVED ASTO FORM AND
LEGAL SUFFICIENCY FOR THE
SOLE USE OF THE TOWN OF CUTLER BAY::

WEISS SEROTA HELFMAN PASTORIZA
COLE & BONISKE, P.L.
Town Attorney

Moved By:
Seconded By:

FINAL VOTE AT ADOPTION:
Mayor Paul S. Vrooman

Vice Mayor Edward P. MacDougall
Councilmember Peggy R. Bell
Councilmember Timothy J. Meerbott

Councilmember Ernest N. Sochin
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ORDINANCE NO. 10-

AN ORDINANCE OF THE MAYOR AND TOWN COUNCIL
OF THE TOWN OF CUTLER BAY, FLORIDA,
AUTHORIZING THE TOWN MANAGER, IN
ACCORDANCE WITH SECTION 4.3(7) OF THE TOWN
CHARTER, TO ENTER INTO LEASES BY
ADMINISTRATIVE ACTION FOR THE PROPERTY
LOCATED AT 10720 CARIBBEAN BOULEVARD AND
THE PROPERTY IMMEDIATELY SOUTH OF THIS
PROPERTY; AND PROVIDING FOR AN EFFECTIVE
DATE.

WHEREAS, on June 14, 2010, the Town Council purchased the property located at
10720 Caribbean Boulevard and authorized funding for the purchase of the property immediately
south of this property (Collectively, the “ Property”); and

WHEREAS, Section 4.3(7) of the Town Charter requires leases of Town lands to be
adopted by ordinance; and

WHEREAS, this section of the Town Charter also allows the Town Council to authorize
the Town Manager to enter into leases of Town lands by administrative action; and

WHEREAS, in order to facilitate leasing of the Property, the Town Council desires to
allow the Town Manager to enter into leases of the Property by administrative action; and

WHEREAS, the Town Council finds that this Ordinance is in the best interest and
welfare of the residents of the Town.

NOW, THEREFORE, BE IT ORDAINED BY THE MAYOR AND TOWN
COUNCIL OF THE TOWN OF CUTLER BAY AS FOLLOWS™:

Section 1. Findings. The foregoing “Whereas’ clauses are hereby ratified and
incorporated as the legidative intent of this Ordinance.

Section 2. Authorizing Leases by Administrative Action. The Town Council
hereby authorizes the Town Manager, in accordance with Section 4.3(7) of the Town Charter, to
enter into leases of the Property by administrative action.

Section 3. Severability. If any section, clause, sentence, or phrase of this Ordinance
isfor any reason held invalid or unconstitutional by a court of competent jurisdiction, the holding
shall not affect the validity of the remaining portions of this Ordinance.

! Coding: underlined words are additions to existing text, struek-threugh words are deletions from existing text,
shaded text reflects changes made from First Reading.



Section 4.  Conflict. All Sections or parts of Sections of the Code of Ordinances, all
ordinances or parts of ordinances, and all Resolutions, or parts of Resolutions, in conflict with
this Ordinance are repealed to the extent of such conflict.

Section 5.  Inclusion in the Code. It isthe intention of the Town Council, and it is
hereby ordained that the provisions of this Ordinance shall become and be made a part of the
Code of the Town of Cutler Bay; that the sections of this Ordinance may be re-numbered or re-
lettered to accomplish such intentions; and that the word "Ordinance” shall be changed to
"Section" or other appropriate word.

Section 6. Effective Date. This Ordinance shall be effective immediately upon
adoption on second reading.

PASSED on first reading this day of , 2010.

PASSED AND ADOPTED on second reading this __ day of , 2010.

PAUL VROOMAN
Mayor

Attest:
ERIKA GONZALEZ SANTAMARIA, CMC
Town Clerk

APPROVED ASTO FORM AND
LEGAL SUFFICIENCY FOR THE
SOLE USE OF THE TOWN OF CUTLER BAY:

WEISS SEROTA HELFMAN PASTORIZA COLE & BONISKE, P.L.
Town Attorney

FINAL VOTE AT ADOPTION:
Mayor Paul Vrooman

Vice Mayor Edward MacDougall

Council Member Timothy J. Meerbott



Council Member Ernest Sochin

Council Member Peggy Bell
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Office of the Town Manager

Steven J. Alexander
Town Manager

MEMORANDUM

To:  Mayor and Town Councill
From: Steven Alexander
Date: June 7, 2010

Re: Resolution Approving T-Mobile Site Lease Agreement

BACKGROUND:

The Town will enter into an Agreement with T-Mobile for an initial term of
five (5) years that may be renewed for four (4) additional terms of five (5)
years each, unless T-Mobile provides notice of its intention not to renew to
the Town not less than ninety (90) days prior to the expiration of the then-
current term.

BUDGETARY IMPACT:

In consideration for T-Mobile’s placement of its telecommunications tower
camouflaged to appear as a flagpole, wireless antenna and associated
ground support equipment on the Leased Premises, T-Mobile agreed to
submit a one-time capital contribution in the amount of $10,000, and
remit payments of $30,000.00, per year, to be increased by 4% annually
thereafter, to the Town.

RECOMMENDATION:

It is staff’s recommendation that the Town Council of the Town of Cutler
Bay approve the execution of the site lease agreement (“Agreement”)
between the Town of Cutler Bay and T-Mobile South, LLC, a Delaware
limited liability company authorized to do business in the State of Florida,
d/b/a T-Mobile, to lease approximately 520 square feet of Town-owned
property located at 10100 SW 200t Street, a/k/a Cutler Ridge Park
(“Leased Premises”), to allow T-Mobile to place a telecommunications
tower camouflaged to appear as a flagpole, wireless antenna, and
associated ground support equipment.
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ORDINANCE NO. 10-

AN ORDINANCE OF THE MAYOR AND TOWN COUNCIL OF THE
TOWN OF CUTLER BAY, FLORIDA, AUTHORIZING THE TOWN
MANAGER, IN ACCORDANCE WITH SECTION 4.3(7) OF THE TOWN
CHARTER, TO ENTER INTO LEASES OF TOWN OWNED PARK LAND
BY ADMINISTRATIVE ACTION; APPROVING THE SITE LEASE
AGREEMENT BETWEEN THE TOWN AND T-MOBILE SOUTH LLC, A
DELAWARE LIMITED LIABILITY COMPANY, TO PLACE A
TELECOMMUNICATIONS TOWER DESIGNED AS A FLAG POLE,
WIRELESS ANTENNA AND GROUND EQUIPMENT ON TOWN-OWNED
PROPERTY LOCATED AT 10100 SW 200™" STREET (A/K/A CUTLER
RIDGE PARK), PROVIDING FOR THE AUTHORIZATION OF THE
TOWN MANAGER TO ENTER INTO THIS AGREEMENT; AND
PROVIDING FOR AN EFFECTIVE DATE.

WHEREAS, the Town owns severa different parks and is considering to lease certain
portions of these parks; and

WHEREAS, Section 4.3(7) of the Town Charter requires leases of Town lands to be
adopted by ordinance; and

WHEREAS, this section of the Town Charter also allows the Town Council to authorize
the Town Manager to enter into leases of Town lands by administrative action; and

WHEREAS, in order to facilitate leasing portions of the Town parks, the Town Council
desires to allow the Town Manager to enter into leases of five years or less of Town parks by
administrative action; and

WHEREAS, T-Mobile South LLC, a Delaware limited liability company authorized to
do business in the State of Florida (“T-Mobile€’), submitted an application to the Town for
approva to place a one hundred (100) foot monopole telecommunications tower designed as a
flag pole, a wireless antenna and ground equipment in approximately five hundred twenty (520)
square feet of space on Town-owned property located at 10100 SW 200™ Street alk/a Cutler
Ridge Park (“Leased Premises’); and

WHEREAS, Town staff has evaluated T-Mobile's application and accompanying site
plansin accordance with the Town’s wireless regulations; and

WHEREAS, the Town Council finds that entering into this Agreement is in the best

interest and welfare of the residents of the Town.

NOW, THEREFORE, BE IT ORDAINED BY THE MAYOR AND TOWN
COUNCIL OF THE TOWN OF CUTLER BAY, FLORIDA, ASFOLLOWS:



Section 1. Findings. Theforegoing “Whereas’ clauses are hereby ratified and incorporated
asthelegidative intent of this Ordinance.

Section 2. Authorizing Leases by Administrative Action. The Town Council hereby
authorizes the Town Manager, in accordance with Section 4.3(7) of the Town Charter, to enter into
leases of Town Park lands of five years or less by administrative action.

Section 3. Site Lease Agreement. The Town Council hereby approves the Site Lease
Agreement in substantially the form attached hereto as Exhibit “A.”

Section 4. Town Manager Authorized. The Town Manager is authorized to take all
action necessary to enter into the Site Lease Agreement in substantially the form attached hereto as
Exhibit “A,” for the Town.

Section 5. Severability. [If any section, clause, sentence, or phrase of this Ordinance is
for any reason held invalid or unconstitutional by a court of competent jurisdiction, the holding
shall not affect the validity of the remaining portions of this Ordinance.

Section 6. Conflict. All Sections or parts of Sections of the Code of Ordinances, all
ordinances or parts of ordinances, and all Resolutions, or parts of Resolutions, in conflict with
this Ordinance are repealed to the extent of such conflict.

Section 7. Effective Date. This Ordinance shall be effective immediately upon
adoption on second reading.

PASSED on first reading this day of , 2010.

PASSED AND ADOPTED on second reading this day of , 2010.

PAUL S. VROOMAN
Mayor
Attest:

ERIKA GONZALEZ SANTAMARIA, CMC
Town Clerk

APPROVED ASTO FORM AND
LEGAL SUFFICIENCY FOR THE
SOLE USE OF THE TOWN OF CUTLER BAY:



WEISS SEROTA HELFMAN
PASTORIZA COLE & BONISKE, P.L.
Town Attorney

Moved By:
Seconded By:

FINAL VOTE AT ADOPTION:
Mayor Paul S. Vrooman

Vice Mayor Edward P. MacDougall
Councilmember Peggy R. Bell
Councilmember Timothy J. Meerbott

Councilmember Ernest N. Sochin



SITE LEASE AGREEMENT
BETWEEN THE TOWN OF CUTLER BAY, FLORIDA AND
T-MOBILE SOUTH LLC

This Site Lease Agreement (this “Agreement”) made and entered into the day of

. 20___, by which the TOWN OF CUTLER BAY, a Florida municipal corporation,

with an address of 10720 Caribbean Blvd., Cutler Bay, Florida 33189 (“Owner” or “Town™),

leases to T-MOBILE SOUTH LLC, a Delaware limited liability company authorized to do

business in the State of Florida (“Lessee”), the “Leased Premises” described below (which is part

of that certain real property owned by Owner (the “Property”) and is more fully described in
Exhibit “A” attached hereto), for the Permitted Use as described in Section 1(c) below.

NOW THEREFORE, IN CONSIDERATION OF THE MUTUAL COVENANTS SET
FORTH HEREIN, THE RECEIPT AND SUFFICIENCY OF WHICH ARE HEREBY
ACKNOWEDGED, THE PARTIES HERETO AGREE AS FOLLOWS:

1. Premises and Use.

(a) Owner hereby leases to Lessee and Lessee leases from Owner approximately five
hundred twenty (520) square feet on the Property located at 10100 SW 200" Street, Cutler Bay
FL 33189, a/k/a Cutler Ridge Park, and all access and utility easements necessary or desirable
therefore (“Leased Premises”), subject to certain conditions described below and depicted in
Exhibit “B” attached hereto. Lessee shall comply with all applicable permit requirements by the
Town Code and other applicable law related thereto.

(b) Lessee shall construct, erect and maintain a one hundred foot (1007) wireless
communications monopole tower camouflaged to appear as a flagpole (“Tower™), located within
the Leased Premises and subject to all required Town approvals, including but not limited to site
plan and building permit approvals. The Tower shall be constructed to accommodate, at a
minimum, two (2) additional co-locators on the Tower in addition to Owner’s Public Safety
Equipment (as defined herein). The parties hereto acknowledge that the Tower will also function
as a flagpole. At its sole cost and expense, Lessee shall: (i) purchase, install, repair and replace a
U.S. flag to be flown on the Tower and all related parts and equipment necessary to fly the flag,
including a lighting system that will illuminate the flags (provided that Owner shall be
responsible for the utility costs associated with operating such lighting system and for the
maintenance and replacement of any bulb related thereto and (ii) be responsible for maintaining
and repairing any Tower-mounted parts and equipment relating to the flag except to the extent
damaged by Owner or its agents or contractors. Both parties agree that no equipment shall be
allowed to unreasonably interfere with the flying of the flag on the Tower. Owner acknowledges
that it shall be solely responsible for raising and lowering the flag in accordance with standard
protocol relating to the U.S. flag.

(c) The Leased Premises will be used by Lessee for no other purpose other than
installing, removing, replacing, modifying, maintaining, repairing and operating, at its expense, a
communications facility, including, without limitation, the Tower, transmitting and receiving
antennas, microwave dishes and communications equipment, air conditioned equipment shelter
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and/or cabinets, cable wiring, back-up power sources (including generators and/or batteries),
- related fixtures and appurtenances (collectively “Lessee Equipment”), which, with the exception
of the ground equipment, shall all be stealth and in accordance with Owner’s applicable
ordinances the “Permitted Use™). Notwithstanding the foregoing, Lessee shall not be permitted to
maintain fuel storage tanks (except for temporary fuel tanks for emergency generator(s)) within
the Leased Premises or Property. '

(d) Lessee, at its sole cost and expense shall construct a chain link fence (“Fence™) as
depicted in Exhibit B, necessary to surround any shelter/cabinet(s) to be used by Lessee. Any
other party that desires to collocate its equipment on the Tower must lease ground space from
Owner and such tenant shall be responsible for expanding the Fence to surround its
shelters/cabinets using like-kind materials as the original Fence. Lessee agrees to reasonably
cooperate with any future tenant(s) to facilitate the expansion of the Fence and will provide to
any future tenant(s) the names of the original suppliers that provided the materials for the
original Fence constructed by Lessee.

(e) The Tower, Lessee Equipment and the portion of the Fence constructed by Lessee
are collectively referred to as the “Lessee Facilities™.

€3] All of Lessee’s construction, installation and repair work shall be performed at
Lessee’s sole cost and expense and in a good and workmanlike manner, all in accordance with
Owner’s applicable ordinances. Lessee shall hold title to the all of the Lessee Facilities and all
of the Lessee Facilities shall remain Lessee’s personal property and are not fixtures. Lessee has

- the right to remove the Lessee Equipment, at its sole expense on or before the expiration or

earlier termination of this Agreement, and Lessee shall repair any damage to the Leased
Premises caused by such removal. Within ninety (90) days after the expiration or earlier
termination of this Agreement, unless otherwise agreed to by the parties hereto in writing, Lessee
shall remove the Lessee Facilities from the Property, but is not required to remove any
foundation more than one (1) foot below grade level, and Lessee will restore the Leased
Premises to a condition substantially similar to the condition existing on the Commencement
Date, reasonable wear and tear and damage due to casualty excepted. Lessee agrees to pay rent
at the then existing monthly rate until such time as the removal of the Lessee Facilities, fixtures
and or personal property, however characterized, is completed. In the event Lessee does not
remove such items within the time period provided in this Paragraph, Owner will give Lessee
written notice of such failure and, if Lessee thereafter fails to remove such items within thirty
(30) days then the personal property remaining on Leased Premises shall be deemed the property
of Owner. Notwithstanding the foregoing, in the event Lessee fails to remove the Lessee
Facilities within six (6) months of the expiration or early termination of this Agreement, Lessee
agrees to pay holdover rent at a sum equal to one hundred twenty-five (125%) percent the then
existing monthly rate until such time as the removal of the Lessee Facilities, fixtures and or
personal property, however characterized, is completed.

(g) Notwithstanding anything to the contrary set forth herein, Owner shall have the option
of keeping the Tower and/or the Fence at the expiration or earlier termination of this Agreement
- by providing Lessee with written notice of its intent to do so no less than ninety (90) days prior
to the expiration or earlier termination of this Agreement and provided Owner takes ownership
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of the Tower subject to the terms and conditions of the following sentence. Upon the expiration
or earlier termination of this Agreement, and if Owner exercises its option pursuant to the
immediately preceding sentence, Owner shall take title to and accept the Tower in its “AS 1S™
and “WHERE IS” condition without representation or warranty of any kind or nature, whether
express or implied, and with the exception of the other portions of Lessee’s Facilities, Owner
shall thereafter assume full responsibility for all maintenance, repair and liability related to or
arising from the Tower or its ownership thereof.

(h) The Leased Premises described above are located in the location(s) shown on Exhibit
B attached hereto and made a part hereof. The Leased Premises shall also include the non-
exclusive use of an area for reasonable access, as described in this Agreement, extending from
the nearest public right-of-way to the Lessee’s Facilities, for access, installation, operation and
maintenance and an easement for the installation, operation and maintenance of utility wires,
poles, cables, conduits, and pipes over, under, or along such area as permitted. Such access and
utility area (“Access Area”) is as described on Exhibit B. The Access Area may be used by
Lessee during the entire term of this Agreement, subject to any restrictions provided herein.

(1) Lessee shall be required to provide Owner with twenty-four (24) hour prior
telephonic or written notice regarding the schedule for any regularly scheduled work to be
performed at the Leased Premises during the term of the Agreement; provided, however, that in
the event of an emergency Lessee may access the Leased Premises at any time and, within
twenty-four (24) hours thereafter, shall provide notice to the Owner with respect to the nature of
such emergency and the repairs, if any, performed by Lessee.

() Lessee shall submit a copy of the site plan and specifications of the Lessee Facilities to
Owner for Owner’s written approval, which approval will not be unreasonably withheld,
conditioned or delayed, and which approval constitutes Owner’s approval under this Agreement
but does not constitute approval otherwise required by the Code of the Town of Cutler Bay, as it
may be amended, which governmental approvals and permits are to be separately applied for by
Lessee.

(k) In all respects, throughout this Agreement, any time Owner’s consent is required such
consent may be given by Owner’s designee(s). Lessee’s submitted plans shall undergo a
preliminary review by Town staff for the purpose of approval under this Agreement. Except as
permitted in subsection (1) below, no construction or installation shall be commenced unti] the

“Owner has approved plans for such work and all necessary permits have been properly issued as
required herein.

(1) Following the initial installation of the Lessee Facilities, Lessee may, at any time,
modify, supplement, replace, repair, remove or relocate any of the Lessee Facilities or other
appurtenances located within the Leased Premises during the term of this Agreement, which
includes routine maintenance, the like-replacement of the transmitting, amplifying and receiving
antennas and/or related communications equipment, or any modifications to the interior of the
equipment shelter or items housed therein or located behind the Fence. Owner’s consent shall
not be required where the modification is non-structural in nature or involves the replacement of
substantially similar equipment.

(%)
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2. Term.

(a) In accordance with the Town Charter, this Agreement shall be effective as of the
date of execution by both parties (“Effective Date™); provided, however, the initial term of this
Agreement (the “Initial Term™) 1s five (5) years, commencing on the start of construction of the
Lessee Facilities or within six (6) months of the Effective Date. whichever event occurs last
(“Commencement Date”). In no event shall the Commencement Date occur later than six (6)
months after the Effective Date.

(b) This Agreement may be renewed for four (4) additional separate terms (each a
“Separate Renewal Term™) of five (5) years each, unless Lessee provides Owner notice of its
intention not to renew not less than ninety (90) days prior to the expiration of the Initial Term or
any Separate Renewal Term. If at the end of the fourth (4™) Separate Renewal Term, this
Agreement has not been terminated by either party by giving to the other written notice of an
intention to terminate the Agreement at least six (6) months prior to the end of such term, this
Agreement shall continue in force upon the same covenants, terms and conditions for a further
term of one (1) year and for one (1) year terms thereafter until terminated by either party by
giving to the other written notice of its intention to so terminate at least six (6) months prior to
the end of such term.

3. Rent. The Lessee’s rental obligation shall become due and owing within thirty
(30) days of the Commencement Date. On that date, Lessee shall pay Owner a lump sum
payment in the amount of Thirty Thousand and 00/100 Dollars ($30,000.00) (“Annual Rent”) as
rent for the first year of the Initial Term. Thereafter, the Annual Rent will be paid by Lessee to
Owner 1n advance in equal monthly installments, with the first such installment due on the first
anniversary of the Commencement Date and all subsequent installments due by the first day of
cach month during the remainder of the Initial Term and any Renewal Term(s), and the rent for
any partial months will be prorated. On each annual anniversary of the Commencement Date
during the Initial Term and any Renewal Term(s), the Annual Rent will increase by one hundred
four percent (104%) of the Annual Rental payable with respect to the. immediately preceding one
(1) year term. Lessee shall pay all rent without Owner submitting invoices.

4. Assignment/Subletting. Lessee will not assign or transfer this Agreement
without the prior written consent of Owner, which consent will not be unreasonably withheld, -
conditioned or delayed; provided, however, Lessee may assign or transfer this Agreement
without Owner’s prior written consent to Lessee's principal(s), affiliates, subsidiaries of its
principal(s) and affiliates or to any entity which acquires all or substantially all of Lessee's assets
in the market defined by the Federal Communications Commission (“FCC”) in which the Leased
Premises is located by reason of a merger, acquisition or other business reorganization. Lessee
may lease, license or sublet space on the Tower, with the exception of the space reserved for
Owner specified in this Agreement, provided; however, that any such lessee, licensee or
sublessee requiring ground space must enter into a ground lease agreement directly with Owner.
Lessee may not sublease ground space within the Leased Premises as described herein. Upon
assignment, transfer or sublet of the Agreement or the entire Leased Premises. Lessee shall be
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relieved of all liabilities and obligations hereunder incurred on or following the date of
assignment and Owner shall look solely to the assignee for performance under this Agreement
and all obligations hereunder. Notwithstanding the foregoing, no such assignment, transfer or
sublet of the Agreement or the entire Leased Premises, shall relieve Lessee from all liabilities
and obligations incurred prior to the date of assignment, unless expressly agreed to in writing by
Owner, which approval shall not be unreasonably withheld, conditioned or delayed.
Notwithstanding anything to the contrary, Lessee may sublet space on the Tower reserved for the
Owner upon Owner’s written consent, which consent may be withheld by Owner in its sole but
reasonable discretion. Additionally, Lessee may, upon prior written consent of Landlord,
collaterally assign or grant a security interest in this Agreement and the Lessee Facilities, and
may assign this Agreement and the Lessee Facilities to any mortgagees or holders of security
interests, including their successors or assigns (collectively "Secured Parties"). In such event,
Owner shall execute such consent to leasehold financing as may reasonably be required by such
Secured Parties. Notwithstanding the foregoing, Lessor hereby consents to the assignment of
this Agreement and the Lessee Facilities as collateral with respect to Secured Parties that already
have a vested secured interest therein.

3. Inspections. Commencing on the Effective Date, Owner, upon reasonable prior
notice and consent, shall permit Lessee, and its lessees, licensees and sublessees and its or their
respective employees, agents, and contractors during this Agreement, free ingress and egress to
the Leased Premises to conduct structural strength analysis, subsurface boring tests,
environmental inspections (including Phase I and Phase II audits), radio frequency tests, and
such other tests, investigations, and similar activities as Lessee may deem necessary (collectively
the “Inspections™), at the sole cost of Lessee. The sequence and timing of the Inspections shall
require prior Owner consent giving public safety considerations paramount importance, which
consent shall not be unreasonably withheld, conditioned or delayed. Lessee, its lessees, licensees
and sublessees and its or their respective employees, agents and contractors shall also obtain
prior Owner consent, to bring the necessary vehicles and equipment onto the Leased Premises to
conduct any Inspections, which consent shall not be unreasonably withheld, conditioned or
delayed. Lessee shall indemnify and hold Owner harmless against any loss or damage for
personal injury or physical damage to the Leased Premises or the Property, or the property of
third parties to the extent caused by any Inspections, unless caused by Owner or Owner’s
employees’, agents’, contractors’ and/or subcontractors’ gross negligence or willful misconduct.
Within thirty (30) days following written request, Lessee shall furnish to Owner copies of the
environmental findings. Prior to the commencement of the Inspections, Lessee shall furnish
Owner with the evidence of insurance required under this Agreement.

6. Title and Quiet Possession. Owner represents and agrees (a) that it is the owner
of the Property and has the legal right to use the Leased Premises and the Access Area and to
grant Lessee the right to use the Leased Premises and the Access Area as set forth in this
Agreement; (b) that it has the right to enter into this Agreement; (c) that the person signing this
Agreement has the authority to sign; and (d) that Lessee is entitled to access to the Leased
Premises at all times subject to the terms of this Agreement and to the quiet use and possession
of the Leased Premises throughout the Initial Term and each Separate Renewal Term so long as
Lessee is not in default beyond the expiration of any cure period. Lessee represents and agrees
that it has the right to enter into this Agreement; and that the person signing this Agreement has
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the authority to sign.

7. Notices. All notices must be in writing and are effective only when deposited in
the U.S. mail, certified, return receipt requested and postage prepaid, or when sent via next day
delivery (provided the courier’s regular business is delivery service and provided further that it
guarantees delivery to the addressee by the end of the next business day following the courier’s
receipt from the sender). Notices to Lessee are to be sent to: T-Mobile South LLC, 12920 SE 38"
Street, Bellevue, WA 98006, Attn: PCS Lease Administration, With a copy to: Legal Dept., and
an additional copy to: T-Mobile South LLC, 3407 West Dr. Martin Luther King Jr. Blvd.,
Tampa, FL 33607, Attn:  Lease Administrator. Notices to Owner must be sent to the Town of
Cutler Bay, Town Manager, 10720 Caribbean Blvd., Cutler Bay, Florida 33189, with a copy to
the Office of the Town Attorney, Weiss Serota Helfman Pastoriza Cole & Boniske, P.L.,
Attention: Mr. Scott A. Robin, 200 E. Broward Blvd., Suite 1900, Fort Lauderdale, FL. 33301.
Telephonic notice to Owner for access purposes shall be made to (954) 763-4242.

8. Improvements. Except as otherwise expressly provided in paragraphs 1(h), (i),
(3), (k) and (1) above, prior to the substantial alteration or modification to the Lessee Facilities,
Lessee may, at its expense and upon the prior written consent of Owner, which consent shall not
be unreasonably withheld, conditioned or delayed, make such improvements on the Leased
Premises as it deems necessary from time to time for the operation of the Lessee Facilities (the
“Improvements”). Lessee shall be responsible for any structural modifications to the Lessee
Facilities approved by Owner in connection with the Improvements. Owner agrees to reasonably
cooperate with Lessee with respect to obtaining any required governmental approvals for the -
Leased Premises and the Improvements, at no cost to Owner. Lessee is liable for damage to the
Leased Premises caused by the Improvements or the installation, removal or replacement thereof.

9. Compliance with Laws. To the best of Owner’s knowledge, without inquiry,
Owner represents that the Property, and all improvements located thereon, are in substantial
compliance with laws, codes and regulations of applicable governmental authorities. Lessee
covenants that it will keep the Lessee Facilities in good repair as required by all federal, state,
county and local laws, including without limitation any federal rules and regulations with regard
to the lighting, marking and painting of the Tower. Lessee will further comply with all applicable
laws, ordinances and regulations, including but not limited to zoning codes, building codes and
applicable safety codes relating to its specific use of the Lessee Facilities but shall not be
required to remedy any prior existing state of non-compliance related to the Property or the
Leased Premises.

10.  Interference. lessee agrees to install radio equipment of the type and frequency
which will not cause technical interference problems with other equipment located on the
Property as of the Effective Date of this Agreement. Lessee shall operate the Lessee Facilities in
compliance with all FCC requirements including those prohibiting interference to
communications facilities of Owner’s other lessees or licensees of the Property, provided that the
installation and operation of any such lessee or licensee facilities predate the installation of the
Lessee Facilities. Lessee understands and agrees that the continuity of Owner's Public Safety
Equipment (as defined in Section 34 of this Agreement) is of paramount importance to Owner.
Lessee shall at all times exercise the highest standard of care and judgment to prevent damage to
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or interference with Owner's Public Safety Equipment. Owner may not install Owner’s Public
Safety Equipment on the Tower until Owner first submits specifications to Lessee regarding its
proposed location on the Tower, equipment to be installed and frequencies to be utilized and in
no event may Owner use more than fifteen (15) continuous linear feet of the Tower for its Public
Safety Equipment. Owner will use best efforts to install and operate such equipment in a manner
that will not interfere with Lessee’s Facilities. In the event Lessee desires to add equipment to
the Leased Premises at any future date pursuant to the terms of this Agreement, Lessee agrees
that such future installations shall not cause technical interference problems with other pre-
existing equipment then located on the Property. Notwithstanding anything to the contrary
herein, Lessee shall comply with Section 33-63.10 of the Town’s Wireless Telecommunications
Facilities Ordinance, which is entitled “Interference with Public Safety Telecommunications.”
Likewise, subject to the terms of Section 34 of this Agreement regarding Owner's Public Safety
Equipment, Owner will not permit or suffer the installation, modification or replacement of any
future non-Owner equipment at or on the Property which (a) results in technical interference
problems with Lessee’s then existing equipment or (b) encroaches onto the Leased Premises.
Lessee and Owner agree, within twenty-four (24) hours after receipt of written notice from the
other party, to resolve, at its sole cost and expense, any technical interference arising out of a
violation of the provisions of this Paragraph. In the event the interfering party is unable to
resolve the technical interference within said twenty-four (24) hours, the interfering party agrees
to power down its communications equipment or portion thereof (or in the case of a subsequent
third party co-locator interfering with Lessee’s equipment, Owner agrees to use its best efforts to
cause said third party to power down its communications equipment or portion thereof) causing
said interference until such time as the interference is eliminated; provided, however, the
interfering party shall have the right to briefly resume normal power output of its
communications equipment for testing purposes during off-peak hours. In the event that the
interference is not temporarily cured by powering down the equipment in question, then the
interfering party must shut down all power to the equipment causing the interference.
Notwithstanding the foregoing, in the event Owner’s Public Safety Bquipment is causing
interference to the Lessee Facilities, Owner agrees to make best efforts to cure such interference
in a reasonable time period and further agrees to permit Lessee to temporarily relocate its
equipment in accordance with Section 18(d) until such time as Owner repairs its equipment or
otherwise cures such interference. Owner and Lessee acknowledge that there will not be an
adequate remedy at law for non-compliance with the provisions of this Paragraph and therefore,
either party hereto shall have the right, in addition to any and all other legal, contractual or
equitable remedies provided herein, to specifically enforce the provisions of this Paragraph in a
court of competent jurisdiction and/or seek injunctive relief. Notwithstanding anything to the
contrary in this Agreement, Owner and Lessee do each hereby reserve any and all rights under
Federal and State law regarding interference from the other party’s equipment.

11. Utilities. To the best of Owner’s knowledge, without inquiry, Owner represents
that utilities are available for Lessee’s use of the Leased Premises. Lessee will pay for all utilities
used by it at the Leased Premises at the rate charged by the servicing utility provider. Lessee
shall have the right to install utilities, at Lessee's expense, and to improve the present utilities on
the Property (including, but not limited to, the installation of emergency power generators).
Owner will reasonably cooperate, at no cost to Owner, with Lessee in Lessee’s efforts to obtain
utilities from any location provided by Owner or the servicing utility, including signing any
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easement or other instrument reasonably required by the utility company. In the event Owner
desires to relocate the utilities and utility easement(s), Owner will use its best efforts, during the
relocation of such utilities, not to interfere with the construction, maintenance, or operation of
Lessee's Facilities. In the event any interruption with the operation of the Lessee’s Facilities is
anticipated Lessee shall have the right to utilize backup power generators during such periods of
interruption.

12. Termination.

(a) Unless otherwise set forth herein, this Agreement may be terminated without
further liability on thirty (30) days prior written notice as follows: (i) by either party upon a
default of any covenant or term hereof by the other party, which default is not cured within sixty
(60) days of receipt of written notice of default, except that this Agreement shall not be
terminated if the default cannot reasonably be cured within such sixty (60) day period and the
defaulting party has commenced to cure the default within such sixty (60) day period and
diligently pursues the cure to completion; provided that the grace period for any monetary
default is ten (10) days from receipt of written notice; or (ii) by Owner and/or Lessee if Lessee
does not obtain or maintain any license, permit or other approval necessary for the construction
and operation of the Lessee Facilities beyond any applicable appeals period; or (iii) by Lessee if
Lessee is unable to occupy and utilize the Leased Premises due to an action of the FCC,
including without limitation, a take back of channels or change in frequencies; or (iv) by Lessee
if any environmental report for the Property reveals the presence of any Hazardous Material after
the Commencement Date; or (v) by Lessee if Lessee determines that the Leased Premises are not
appropriate for its operations for economic or technological reasons, including, without

‘limitation, signal interference.

(b) Upon termination, all prepaid rent will be retained by Owner unless such
termination is due to Owner’s failure of proper ownership or authority, or such termination is a
result of Owner’s default, or such termination results from Lessee's interference with Owner's
Public Safety Equipment, or Owner’s interference with Lessee’s Facilities or from the failure of
Lessee to obtain or maintain necessary permits or approvals for the operations of Lessee’s
Facilities despite best efforts to do so or a take back of frequencies by the FCC. In each such
event Lessee shall receive a prorated reimbursement of said prepaid rent. All prepaid
consideration paid by Lessee will be retained by the Owner.

13 Liability and Indemnity. Owner and Lessee shall each indemnify, defend and
hold the other harmless from and against all claims, losses, liabilities, damages, costs, and
expenses (including reasonable attorneys® and consultants” fees, costs and expenses)
(collectively “Losses”) to the extent caused by the indemnifying party’s breach of any term or
condition of this Agreement or from the negligence or willful misconduct of the indemnifying
party or its agents, employees, contractors or subcontractors in or about the Property. Lessee
acknowledges that Owner is a municipal corporation, and that, to the extent applicable, it does
not waive sovereign immunity, and the limits of liability thereunder, as well as limitations on
indemnification, as set forth in Section 768.28, Florida Statute, and other applicable state laws.
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The duties described in this Paragraph 13 shall apply as of the Effective Date of this Agreement
and survive the termination of this Agreement.

14. Hazardous Substances.

(a) As of the Effective Date of this Agreement: (1) Lessee hereby represents and
warrants that it shall not use, generate, handle, store or dispose of any Hazardous Material in, on,
under, upon or affecting the Property in violation of any Environmental Law (as defined below),
and (2) Owner hereby represents to the best of its knowledge: (i) it has no knowledge of the
presence of any Hazardous Material located in, on, under, upon or affecting the Property in
violation of any Environmental Law; (ii) no notice has been received by or on behalf of Owner
from, and Owner has no knowledge that notice has been given to any predecessor owner or
operator of the Property by, any governmental entity or any person or entity claiming any
violation of, or requiring compliance with any Environmental Law for any environmental
damage (or the presence of any Hazardous Material) in, on, under, upon or affecting the
Property; and (iii) it will not permit itself or any third party to use, generate, handle, store or
dispose of any Hazardous Material in, on, under, upon, or affecting the Property in violation of
any Environmental Law.

(b) Without limiting Paragraph 13, Owner and Lessee shall each indemnify, defend
and hold the other harmless from and against all Losses (specifically including, without
limitation, reasonable attorneys”, engineers’, consultants’ and experts’ fees, costs and expenses)
arising from (i) any breach of any representation or warranty made in this Paragraph 14 by such
party; and/or (ii) environmental conditions or noncompliance with any Environmental Law (as
defined below) to the extent caused by, in the case of Lessee, from operations in or about the
Property by Lessee or Lessee’s agents, employees, contractors or subcontractors, and in the case
of Owner, from the ownership or control of, or operations in or about, the Property by Owner or
Owner’s predecessors in interest, and their respective agents, employees, contractors,
subcontractors lessees, guests or other parties. Lessee acknowledges that Owner is a municipal
corporation, and that, to the extent applicable, it does not waive sovereign immunity, and the
limits of liability thereunder, as well as limitations on indemnification, as set forth in Section
768.28, Florida Statute, and other applicable state laws. The provisions of this Paragraph 14
shall apply as of the Effective Date of this Agreement and survive termination of this Agreement.

(c) “Hazardous Material” means any solid, gaseous or liquid wastes (including
hazardous wastes), regulated substances, pollutants or contaminants or terms of similar import,
as such terms are defined in any Environmental Law, and shall include, without limitation, any
petroleum or petroleum products or by-products, flammable explosives, radioactive materials,
asbestos in any form, polychlorinated biphenyls and any other substance or material which
constitutes a threat to health, safety, property or the environment or which has been or is in the
future determined by any governmental entity to be prohibited, limited or regulated by any
Environmental Law.

(d) “Environmental Law™ means any and all present or future federal, state or local

laws, rules, regulations, codes, ordinances, or by-laws, and any judicial or administrative
interpretations thereof, including orders, decrees, judgments, rulings, directives or notices of
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violation, that create duties, obligations or liabilities with respect to: (i) human health; or (ii)
environmental pollution, impairment or disruption, including, without limitation, laws governing
the existence, use, storage, treatment, discharge, release, containment, transportation, generation,
manufacture, refinement, handling, production, disposal, or management of any Hazardous
Material, or otherwise regulating or providing for the protection of the environment.

15. Taxes and Assessments. Lessee shall pay on or before their respective due dates,
to the appropriate collecting authority, any and all real estate taxes, ad valorem, sales, excise or
personal property taxes, assessments and fees, which are now or may hereafter be levied or
assessed against the Leased Premises or Lessee as a direct result of installation of the Lessee
Facilities, (excluding any income tax, franchise or other similar corporate or partnership tax
levied against Owner), and shall maintain in current status all federal, state, county and local
licenses and permits, now or hereafter required for the operation of the business conducted by
Lessee. Owner shall provide to Lessee reasonable documentation from the appropriate taxing
authority that is necessary to demonstrate that the increase is due to Lessee’s Improvements.
Owner shall reasonably cooperate with Lessee in the protest of any such assessment. Lessee
maintains the right, at its sole option and its sole cost and expense, to appeal, challenge or seek
modification of any real estate tax assessment or billing for which Lessee is wholly or partly
responsible for payment under this Agreement, to the appropriate governmental authority.
Nothing in this paragraph shall be construed as limiting either party’s rights to contest, appeal or
challenge any tax assessment.

16. Insurance.

(a) Lessee, at Lessee’s sole cost and expense, shall procure and maintain commercial
general liability (“CGL”) insurance covering bodily injury and property damage with a combined
single limit of at least Two Million and 00/100 Dollars ($2,000,000.00) per occurrence. Subject
to the standard exclusions and limitations of CGL policies, such insurance shall insure, on an
occurrence basis, against liability for property damage or bodily injury of Lessee, its employees
and agents arising out of or in connection with Lessee’s use of the Leased Premises, all as
provided for herein. Lessee shall name the Owner as an additional insured. Within thirty (30)
days following the Effective Date, Lessee shall provide Owner with a certificate of insurance
(“COT”) evidencing the coverage required by this Paragraph 16. The aforesaid insurance may be
provided through the combination of Lessee’s primary and excess/umbrella policies.

(b) Owner, at Owner’s sole cost and expense, shall procure and maintain CGL
insurance covering bodily injury and property damage with a combined single limit of at least
Two Million and 00/100 Dollars ($2,000,000.00) per occurrence. Subject to the standard
exclusions and limitations of CGL policies, such insurance shall insure, on an occurrence basis,
against all liability of Owner, its employees and agents arising out of or in connection with
Owner’s use, occupancy and maintenance of the Property. Within thirty (30) days following the
Effective Date, Owner shall provide Lessee with a COI evidencing the coverage required by this
Paragraph 16.

17 Condemnation. If the whole of the Leased Premises, or such portion thereof as
will make the Leased Premises commercially unviable, as reasonably determined by Lessee
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using good faith commercially reasonable judgment, for the purposes herein leased, within thirty
(30) days of the condemnation date is condemmned by any legally constituted public authority,
this Agreement, and the term hereby granted, shall cease from the time when possession thereof
is taken by the public authority, and rent shall be accounted for as between Owner and Lessee as
of that date. Any lesser condemnation shall in no way affect the respective rights and obligations
of Owner and Lessee hereunder, provided however, in the event of any condemnation of the
Property, Lessee may terminate this Agreement upon fifteen (1 5) days written notice to Owner if
such condemnation may reasonably be expected to disrupt Lessee’s operations at the Leased
Premises for more than thirty (30) days. Lessee may on its own behalf make a claim in any
condemnation proceeding involving the Leased Premises for losses related to the Lessee
Facilities, its relocation costs and its damages and losses including its leasehold interest. Any
such notice of termination shall cause this Agreement to expire with the same force and effect as
though the date set forth in such notice were the date originally set as the expiration date of this
Agreement and the parties shall make an appropriate adjustment as of such termination date with
respect to payments due to the other under this Agreement.

18. Maintenance.

(a) Lessee, at its sole cost and expense, will be responsible for repairing and
maintaining the Lessee Facilities and any other Improvements installed by Lessee at the Leased
Premises, in a proper operating and reasonably safe condition. Owner will maintain and repair all
other portions of the Property in a proper operating reasonably safe condition.

(b) Lessee herby grants to Owner the right to conduct periodic inspection of Leased
Premises, Tower and Fence from time-to time by providing Lessee with at least forty-eight (48)
hours prior written notice, (except in the event of an emergency). Lessee has the right to have a
representative of Lessee present during Owner’s inspection. Owner shall not damage, move,
alter, disrupt, tumn off, adjust or otherwise affect or impair the continuous operation of the Lessee
Equipment and shall reimburse Lessee for any damage to the Lessee Equipment caused by
Owner or Owner’s employees, agents, contractors or subcontractors. While conducting the
inspections, Owner and Owner’s employees, agents, or contractors shall comply with any and all
regulations of the FCC including the FCC’s radio frequency emissions exposure guidelines.
Owner and Lessee acknowledge that the purpose of such inspections is to ensure that the Leased
Premises, Tower and Fence comply with all applicable aesthetic and safety requirements of the
applicable laws, ordinances and regulations, including but not limited to zoning codes, and
building codes. In the event that Owner reasonably determines that the reasonable aesthetic
and/or safety modifications (“Repairs”) are required, Owner shall provide written notice to
Lessee detailing the Repairs. Lessee, at is sole cost and expense, shall commence the Repairs
within thirty (30) days after receipt of written notice provided such Repairs are not necessitated
due to Owner’s or its agents’ or contractors’ actions for which Owner shall be responsible. If
Lessee cannot reasonably effect such Repairs within such time period despite Lessee’s diligent
efforts or obtain any necessary zoning and/or building permit requirements necessary to
commence the Repairs, the Repairs period may be extended a reasonably amount of time
mutually agreed to by Lessee and the Town Manager for such additional time as may be
reasonably necessary for Lessee to diligently pursue and complete such Repairs. Nothing
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contained herein shall be construed so as to require Lessee to shut down the Lessee Equipment or
otherwise discontinue its operations from the Leased Premises or to make Repairs inconsistent
- with FCC requirements or other applicable federal, state or local laws, rules and/or regulations.

(c) If Lessee fails to commence the Repairs as specified in this Paragraph, which
default is not cured by Lessee in accordance with Paragraph 12 above, Owner may commence
the repairs and use, apply or retain all or part of the Security Fund, as depicted in Paragraph 23
below, to reimburse Owner for any loss, damage or expense incurred by Owner for Lessee’s
uncured default of Repairs. Prior to invading the Security Fund, Owner shall provide Lessee
thirty (30) days written notice of Owner’s intent to invade the Security Fund and the date and
amount of such intended invasion together with written documentation of the loss, damage or
expense for which Owner seeks reimbursement from the Security Fund.

(d) Owner agrees to reasonably cooperate with Lessee in the event Lessee
determines, that it needs to make repairs to the Tower or Fence which would require temporary
removal of Owner’s communications equipment or the Lessee Equipment, subject to the
following conditions: (i) Lessee shall provide at least thirty (30) days prior written notice to
Owner of the need to make any such repairs, which notice shall give details of the type of repairs
that will occur (the “Notice™), provided, however, in the event of an emergency or if any repair
work necessitated by events beyond Lessee’s control or required to meet regulatory requirements
and for which Lessee is unable to give said thirty (30) day prior notice, Lessee agrees to give
Owner notice as soon as reasonably practical under the circumstances; (ii) Lessee, or its
contractors, at Lessee's sole cost and expense, shall temporarily remove and relocate all
communications equipment as may be necessary to accommodate the repairs by Lessee, to a
substitute location mutually agreed to by both parties, if available, which substitute location is
sufficient to meet Lessee’s coverage and engineering needs and is economically reasonable to
Lessee in its reasonable discretion, and (iii) In the event Lessee’s communications equipment
located on the Tower or on the ground adjacent to the Tower must be temporarily relocated,
Lessee will have the right to use a temporary transmission site or cell on wheels (“COW?”) on the
Owner's Property at a location sufficient to meet Lessee’s coverage and engineering needs and as
reasonably agreed upon by the parties. Rent shall abate for the period of time beyond the initial
seven (7) calendar days that Lessee is unable to operate its Lessee Facilities due to such repairs
including during the period Lessee’s equipment is being relocated to or from the COW. Lessee
shall continue to pay rent to Owner as required herein during such relocation. The placement of
any temporary transmission facilities shall be subject to Owner’s prior written consent which
shall not be unreasonably withheld, conditioned or delayed but shall be subject to all other
necessary government approvals in accordance with the Owner’s zoning and land use codes,
administrative codes, ordinances, rules and regulations. As a condition of this privilege to utilize
a COW, the Owner shall have the option to collocate its Public Safety Equipment on that COW
at no cost to the Owner provided that the COW is structurally capable of supporting the Owner’s
Public Safety Equipment (taking into account Lessee’s equipment to be installed thereon) which
Lessee shall determine in its sole but reasonable discretion. Lessee agrees to diligently and in
good faith undertake and complete the repairs as expeditiously as possible in order to minimize
the period of time that Lessee’s, Owner’s and/or other third party co-locator’s communications
equipment needs to be relocated. Lessee and Owner shall both be afforded the opportunity and
sufficient time to install temporary communications equipment in alternative locations on the
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Property prior to removing their existing communications equipment to ensure that they have
continuous coverage. Under no circumstances will Lessee or anyone acting on its behalf attempt
to move, relocate or remove any communications equipment of Owner without prior notification
to Owner. Notwithstanding the foregoing, in the event Tower repairs can be made without the
relocation of Owner’s communications equipment by temporarily powering down such
equipment, Owner agrees to do so at a time mutually agreeable to both parties to accommodate
such repairs which Lessee agrees to promptly commence and diligently pursue to completion.

19.  Future Expansion. If additional land is requested beyond the area of five
hundred twenty (520) square feet, a formal plan must be presented to and approved by Owner. If
the plan is approved by Owner, Owner agrees to set the rental rate for the expanded area equal to
the current escalated dollar per square foot rate that Owner is receiving from Lessee at the time
of the approval.

20, Additional Rent. In the event of any default of this Agreement by Lessee
beyond any applicable cure per1od(s) as described herein, Owner may, at any time after notice,
cure the default for the account of and at the expense of Lessee; provided, however, unless
Lessee fails to timely remove its equipment pursuant to Paragraph 1(f) hereof, under no
circumstances is Owner (or anyone on behalf of Owner) permitted to move, alter, relocate or
remove Lessee's Equipment. If Owner elects to cure such default, then any sum of money
reasonably so expended by Owner in connection with such cure, including reasonable attorney’s
fees, shall be deemed to be additional rent and shall be due from the Lessee to Owner within
thirty (30) days following Lessee’s receipt of an invoice and supporting docurentation detailing
such costs.

21.  As-Is. Except as otherwise set forth herein with respect to representations or
warranties made by Owner, by taking possession of the Leased Premises, Lessee accepts the
Leased Premises in the condition existing as of the date of execution of this Agreement. Except
as otherwise expressly provided herein, Owner makes no representation or warranty with respect
to the condition of the Leased Premises and Owner shall not be liable for any latent or patent
defect in the Leased Premises. Notwithstanding anything to the contrary herein, Owner shall not
at any time be liable for injury or damage occurring to any person or property from any cause
whatsoever arising out of Lessee’s construction, maintenance, repair, use, operation, condition
or dismantling of the Leased Premises unless caused by the negligence or willful misconduct of
Owner, its employees, agents or contractors

22. Cost-Recovery. Owner and Lessee acknowledge that Lessee paid Owner an
initial fee of Eight Thousand ($8,000.00) Dollars for the Owner’s costs and expenses, including
reasonable legal fees incurred by Owner in connection with the negotiation of this Agreement
and site plan review costs. Lessee shall pay any reasonable additional cost recovery expenses
associated with Owner’s review of the site plan and the negotiation of this Agreement as well as
the negotiation of any future amendments to this Agreement within thirty (30) days after
receiving an invoice for same provided that such additional costs and expenses do not exceed the
sum of Ten Thousand and 00/100 ($10,000.00) Dollars.
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23. Security Fund. Prior to construction or installation of the Facility, Lessee shall
submit a security bond in the amount of Twenty-Five Thousand and 00/100 Dollars
($25,000.00), in compliance with Section 33-63.16 of the Town’s 814.10 of the Town’s Wireless
Telecommunications Facilities Ordinance, in a form reasonably acceptable to the Town. The
terms of this security bond shall comply with the requirements of the Section 33-63.16 of the
Town’s Wireless Communications Facilities Ordinance and shall be used to ensure Lessee’s
faithful performance of and compliance with all provisions of this Agreement, and other
applicable laws, including the payment by the Lessee of any claims, liens, fees, fines or taxes due
the Owner. Neither the posting of any form of security fund with the Owner, nor the receipt of
any damages recovered by the Owner thereunder, shall be construed to excuse faithful
performance by the Lessee or limit the liability of the Lessee under the terms of this Agreement
for damages, either to the full amount of the fund or otherwise. In the event the Owner rightfully .
withdraws funds from the bond, Lessee will provide supplemental funds to maintain the amount
of security required herein.

24. Additional Comnsideration. As additional consideration, on or before the
Commencement Date of this Agreement, Lessee shall pay to Owner a one-time capital
contribution payment in the amount of Ten Thousand and 00/100 Dollars ($10,000.00). Lessee
and Owner acknowledge that this is a one-time payment for the maintenance and/or
improvements to Owner’s Property for the Initial Term of the Agreement and any subsequent
Renewal Term(s).

25.  Late Fees. Lessee shall pay Owner a late payment charge equal to five (5%)
percent of the overdue amount for any payment not paid within ten (10) business days of its due
date. Any amounts not paid within ten (10) business days of its due date shall also bear interest
until paid at the lesser of the rate of ten (10%) percent per month or the highest rate permitted by
law.

26.  Miscellaneous. (a) This Agreement applies to and binds the heirs, successors,
executors, administrators and assigns of the parties to this Agreement; (b) this Agreement is
governed by the laws of the state in which the Leased Premises is located; (c) if requested by
Lessee, Owner agrees promptly to execute and deliver to Lessee a recordable Memorandum of
this Agreement in a form attached hereto as Exhibit C; (d) this Agreement (including the
Exhibits) constitutes the entire agreement between the parties and supersedes all prior written
and verbal agreements, representations, promises or understandings between the parties with
respect to the subject matter hereof, (¢) any amendments to this Agreement must be in writing
and executed by both parties; (f) if any provision of this Agreement is invalid or unenforceable
with respect to any party, the remainder of this Agreement or the application of such provision to
persons other than those as to whom it is held invalid or unenforceable, will not be affected and
each provision of this Agreement will be valid and enforceable to the fullest extent permitted by
law; (g) the prevailing party in any action or proceeding in court or mutually agreed upon
arbitration proceeding to enforce the terms of this Agreement is entitled to receive its reasonable
attorneys’ fees and other reasonable enforcement costs and expenses from the non-prevailing
party, including all costs and expense incurred through all appeals, (h) the failure of either party
to insist upon strict performance of any of the terms or conditions of this Agreement or to
exercise any of its rights under the Agreement shall not waive such rights and such party shall
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have the right to enforce such rights at any time and take such action as may be lawful and
authorized under this Agreement, either in law or in equity, and (1) the captions contained in this
Agreement are inserted for convenience only and are not intended to be part of the Agreement
and they shall not affect or be utilized in the construction or interpretation of the Agreement.

27. Non-Binding Until Fully Executed. This Agreement is not and shall not be
binding on either party until and unless it is fully executed by both parties.

28. Surveys. Prior to the Commencement Date, Owner hereby grants to Lessee the
right to survey all or part of the Property, including the Leased Premises and cost for such work
shall be borne by the Lessee. The parties hereto agree that a copy of the survey shall be provided
to Owner within ninety (90) days of the Effective Date.

29. Rights Upon Sale. Should Owner at any time during the term of this Agreement,
decide to sell all or any part of the Property to a purchaser other than Lessee, such sale shall be
under and subject to this Agreement and Lessee’s rights hereunder, and any sale by the Owner of
the portion of the Property underlying the Access Area herein granted shall be under and subject
to the right of Lessee in and to the Access Area. Owner agrees not to sell or lease to any third
party areas of Owner's Property or surrounding property for the installation, operation, or
maintenance of other wireless communications facilities if, such installation, operation, or
maintenance would interfere with Lessee's Facilities as determined by radio propagation tests
performed by Lessee at purchasing parties’ expense, unless the sale involves issues concerning
public safety in which case the Owner may sell or lease to any third party areas of Owner’s
Property or surrounding property and such sale or lease shall not be subject to this Agreement
provided that best efforts are used to avoid interference with Lessee’s operations on the Leased
Premises. If the radio frequency propagation tests demonstrate levels of interference
unacceptable to Lessee, the sale or lease to the third party shall be conditioned upon the third
party undertaking any and all steps necessary to prevent interference with Lessee’s equipment.
Owner shall not be prohibited from the selling, leasing, or using of any of Owner’s Property or
surrounding property for non-wireless communication use provided such non-communication
use does not interfere with Lessee’s operations as set forth hereunder.

30. Casualty.

(a) In the event of damage by fire or other casualty to the Leased Premises that
cannot reasonably be expected to be repaired within thirty (30) days following same or, if the
Leased Premises is damaged by fire or other casualty so that such damage may reasonably be
expected to disrupt Lessee’s operations at the Leased Premises for more than thirty (30) days,
then Lessee may at any time following such fire or other casualty. terminate this Agreement
upon fifteen (15) days written notice to Owner. Any such notice of termination shall cause this
Agreement to expire with the same force and effect as though the date set forth in such notice
were the date originally set as the expiration date of this Agreement and the parties shall make an
appropriate adjustment, as of the date of such casualty, with respect to payments due to the other
under this Agreement.

(b) In the event of casualty, or total destruction of the Lessee Facilities, Owner agrees
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to use its reasonable efforts to permit Lessee to place a COW and/or other temporary
transmission facilities on the Property until such time as Lessee is able to secure a replacement
transmission location for the Lessee Facilities. The placement of any temporary transmission
facilities shall be subject to Owner’s prior written consent and all other necessary government
approvals in accordance with the Owner’s zoning and land use codes, administrative codes,
ordinances, rules and regulations. Lessee agrees that it will use its reasonable efforts to avoid
interfering with Owner’s efforts to redevelop the Property arising out of such casualty or total
destruction and Owner shall similarly use reasonable efforts to avoid interfering with Lessee’s
permitted use as set forth herein. Notwithstanding the foregoing, all rental payments shall abate
during the period of such fire or other casualty, so long as the fire or other casualty is not the
fault of the Lessee.

31.  No_Waiver of Police Power. Owner cannot and hereby specifically does not,
waive or relinquish any of its regulatory approval or enforcement rights and obligations as it may
relate to governmental regulations of general applicability which may govern the Leased
Premises, any improvements thereon, or any operations at the Leased Premises. Nothing in this
Agreement shall be deemed to create an affirmative duty of Owner to abrogate its sovereign right
to exercise its police powers and governmental powers by approving or disapproving or taking
any other action in accordance with its zoning and land use codes, administrative codes,
ordinances, rules and regulations, federal laws and regulations, state laws and regulations, and
grant agreements. In addition, nothing herein shall be considered zoning by contract.

32. Survival. The provisions of the Agreement relating to indemnification from one
party to the other party shall survive termination or expiration of this Agreement. Additionally,
any provisions of this Agreement which require performance subsequent to the termination or
expiration of this Agreement shall also survive such termination or expiration.

33, Waiver of Owner’s Lien.

(a) Owner waives any lien rights it may have concerning the Lessee Facilities,
all of which are deemed Lessee’s personal property and not fixtures, and Lessee has the right to
remove the same at any time, subject to all other applicable provisions of this Agreement without
Owner’s consent.

(b) Owner acknowledges that Lessee has entered into or may in the future
enter into a financing arrangement including promissory notes and financial and security
agreements for the financing of the Lessee Facilities (“Collateral”) with a third party financing
entity (and may in the future enter into additional financing arrangements with other financing
entities). In connection therewith, Owner (i) consents to the installation of the Collateral; (ii)
disclaims any interest in the Collateral, as fixtures or otherwise; and (iii) agrees that the
Collateral shall be exempt from execution, foreclosure, sale, levy, attachment, or distress for any
Rent due or to become due and that such Collateral may be removed, subject to all other
applicable provisions of this Agreement at any time without recourse to legal proceedings.

34. Owner’s Public Safety Equipment. Subject to the interference provisions set
forth in Section 10 herein, Lessee acknowledges and agrees that Owner reserves the right, at its
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sole cost and expense, to place on the Tower communications equipment necessary to link
Owner's Fire, Police, Community Service and Public Works/Utilities departments to Owner's
central LAN hub (hereinafter said equipment is referred to as "Owner's Public Safety
Equipment") located at a location on the Tower to be mutually agreed upon by the parties
provided that Owner does not use more than fifteen (15) continuous linear feet of the Tower.
Owner agrees that after Lessee has installed its equipment pursuant to plans approved by Owner
or as otherwise authorized herein and pursuant to a building permit issued by all pertinent Town
departments, Lessee shall not be required to relocate its equipment to accommodate the
installation of Owner’s Public Safety Equipment. After the initial installation of Owner’s Public
Safety Equipment, Owner shall be solely responsible for all costs and expenses relating to the
operation, repair, maintenance and replacement of Owner’s Public Safety Equipment, including,
without limitation, its utility service charges. Owner acknowledges that it carries insurance
coverage on the Property and will carry insurance coverage on any of Owner’s antennas and
equipment in amounts as required by applicable law. A copy of Owner’s insurance policy is on
file with the Town of Cutler Bay and will be provided to Lessee at any time upon request.
Owner’s contractors who perform work on the Tower must maintain insurance coverage in
amounts and types that are customary for contractors who perform work on communications
towers and will responsible for any damage to the Tower or Lessee’s Equipment to the extent
caused thereby. Owner will not be required to pay Lessee rent with respect to Owner’s Public
Safety Equipment. Notwithstanding the foregoing, at all times, the installation or modification
of Owner’s Public Safety Equipment will at all times be subject to the then current load capacity
of the Tower. '

The following Exhibits are attached to and made a part of this Agreement: Exhibits A, B,
Cand D.

***SIGNATURES ON FOLLOWING PAGE***
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IN WITNESS WHEREOQF, the parties hereto have made and executed this Agreement on
the respective dates under each signature: Town of Cutler Bay through its Town Council,
signing by and through its Mayor, authorized to execute same by Commission action onthe
day of , 2010; and T-Mobile South LLC authorized to execute same, through
its Vice President, Engineering and Operations.

TOWN OF CUTLER BAY, through its
Town Council

ATTEST:
By:
Paul Vrooman, Mayor
day of , 20
Erika Gonzalez Santamaria, CMC
Town Clerk
By:
Steve Alexander, Town Manager
day of , 20
Approved as to form and legality
for the use of and reliance by the
Town of Cutler Bay only:
By:
Mitchell Bierman, Town Attorney
day of , 20 (TOWN SEAL)
WITNESSES: T-MOBILE SOUTH LLC, a Delaware

limited liability company authorized to do
business in the State of Florida

et o AT

Vice Presidént, Eng. and Ops. %
Da /Mf /‘ / %Y Bentley C. Alexander
Print Name Print Name

j ay O / . , )
%ﬂm %/%‘W/ L2 day of /%‘7 20/
" o Briortes |

Print Name
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State of Florida)
SS:
County of Miami-Dade)

THIS IS TO CERTIFY, that on this __ day of , 2010 before
me, an officer duly authorized to take acknowledgements in the State and County aforesaid,
personally appeared Steve Alexander, as Town Manager of the Town of Cutler Bay, a Florida
corporation, who (check one) [ ] is personally known to me or [ ] produced

' as identification.

Notary Public, State of Florida

Print Name:
My Commission expires:
State of Texas )
) SS:
County of Collin )
THIS IS TO CERTIFY, that on this _ﬂgi__ day of Mwy , 2010, before me, an

officer duly authorized to take acknowledgements in the ‘State and County aforesaid, personally
appeared Bentley C. Alexander, as Vice President, Engineering and Operations, of T-MOBILE
SOUTH LLC, a Delaware limited liabitity company authorized to do business in the State of
Florida, who is (check one) [+ ] is personally known to me or [ ] produced

as identification.

Notary Public, State of Texas

Print Name: U;( m«LL(m/W

My Commission expires:

Wi, JARED THOMAS LEDET |3
: ,74‘ %" 2 Notary Public, State of Texas
LN S E My Commission Expires

St atgheing
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EXHIBIT A
DESCRIPTION OF LAND
to the Agreement dated , 20, by and between The Town

of Cutler Bay, a Florida municipal corporation, as Owner, and T-MOBILE SOUTH LLC, a
Delaware limited liability company authorized to do business in the State of Florida, as Lessee.

The Land is described and/or depicted as follows (metes and bounds description):

The W 4/5th of the W1l/2 of the NW1l/4 of the NW1l/4 of
NE1l/4 of Section 8.
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EXHIBIT B

DESCRIPTION OF PREMISES

to the Agreement dated , 20, by and between The Town
of Cutler Bay, a Florida municipal corporation, as Owner and T-MOBILE SOUTH LLC, a
Delaware limited liability company authorized to do business in the State of Florida, as Lessee.

The Premises are described and/or depicted as follows:

A DRAWING OF THE PREMISES WILL BE
PRESENTED HERE OR ATTACHED HERETO

Notes:

1. ~ Lessee may replace this Exhibit with a survey of the Leased Premises once Lessee receives it.

2. The Leased Premises shall be setback from the Land’s boundaries as required by the applicable
governmental authorities or as otherwise permitted upon granting of a setback variance by the applicable
governmental autborities. ‘

3. The access road’s width will be the width required by the applicable governmental authorities, including
police and fire departments.

4. The type, number, mounting positions and locations of antennas and transmission lines are illustrative only.
The actual types, numbers, mounting positions and locations may vary from what is shown above.

5. The location of any utility easement is illustrative only. The actual location will be determined by the

servicing utility company in compliance with all local laws and regulations.
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EXHIBIT C

to the Agreement dated , 20, by and between the
Town of Cutler Bay, a Florida municipal corporation, as Owner, and T-MOBILE SOUTH LLC,
a Delaware limited liability company authorized to do business in the State of Florida, as Lessee.

Memorandum of Agreement




Exhibit C
MEMORANDUM OF AGREEMENT

This Memorandum of Agreement is entered into on this day of 2010, by and
between the Town of Cutler Bay, a Florida municipal corporation with an address of 10720 Caribbean
Blvd., Cutler Bay, Florida 33189 (hereinafter referred to as “Owner or Town”) and T-Mobile South, LLC,
a Delaware limited liability company, with a principle office address of 12929 SE 38% Street, Bellevue,
Washington 980006, (hereinafter referred to as “Lessee”). :

Owner and Lessee entered into a Site Lease Agreement (“Lease”) on the day of
2010, for the purpose of constructing, installing, operating and maintaining a wireless
communications monopole tower and other improvements. All of the foregoing are set forth in the Lease.

The Lease is for a term of five (5) years and will commence on the date as set forth in the Lease
(the “Commencement Date). Tenant shall have the right to extend this Lease for four (4) additional and
successive five -year terms.

IN WITNESS WHEREOF, the parties hereto have respectively executed this memorandum
effective as of the date of the last party to sign.

T()VWN OF CUTLER BAY, through its Town Council

By: NOT FOR EXECUTION

Printed Name: '

Title:

Date:

WITNESS: WITNESS:
By: By:

Printed Name: Printed Name:
Date: Date:

T-MOBILE SOUTH, LLC

By: NOT FOR EXECUTION

Printed Name:

Title:,

Date:
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[Notary block for Town of Cutler Bay]

STATE OF )
) ss.
COUNTY OF )
This instrument was acknowledged before me on by R
[title] of and on behalf of the Town of Cutler Bay, a Florida municipal corporation on behalf o
said Town of Cutler Bay.
Personally Known____ OR Produced Identification

Type of Identification Produced

Dated:

NOT FOR EXECUTION
Notary Public
Print Name
My commission expires

(Use this space for notary stamp/seal)

[Notary block for T-Mobile South, LLC}]

STATE OF )
) ss.
COUNTY OF )

1 certify that I know or have satisfactory evidence that Bentley C. Alexander is the person who appeared before me, and
said person acknowledged that he signed this instrument, on oath stated that he was authorized to execute the instrument and
acknowledged it as the of T-Mobile South LLC, a Delaware limited liability
company, to be the free and voluntary act of such party for the uses and purposes mentioned in the instrument.

Personally Known___ OR Produced Identification__
Type of Identification Produced

Dated:

NOT FOR EXECUTION
Notary Public
Print Name
My commission expires

(Use this space for notary stamp/seal)
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Memorandum of Lease Exhibit A
Legal Description

The Property is legally described as follows:

The W 4/5th of the W1/2 of the NW1l/4 of the NWl/4 of
NE1l/4 of Section 8.




EXHIBIT D
SURVEY
to the Agreement dated ,20 . by and between the Town of

Cutler Bay, a Florida municipal corporation, as Owner and T-MOBILE SOUTH LLC, a
Delaware limited liability company authorized to do business in the State of Florida, as Lessee.

A COPY OF THE SURVEY SHALL BE ATTACHED HERETO




MEMORANDUM OF AGREEMENT

This Memorandum of Agreement is entered into on this day of 2010, by and between
the Town of Cutler Bay, a Florida municipal corporation with an address of 10720 Caribbean Blvd., Cutler Bay,
Florida 33189 (hereinafter referred to as “Owner or Town”) and T-Mobile South, LLC, a Delaware limited
liability company, with a principle office address of 12929 SE 38" Street, Bellevue, Washington 980006,
(hereinafter referred to as “Lessee™).

Owner and Lessee entered into a Site Lease Agreement (“Lease™) on the day of 2010,
for the purpose of constructing, installing, operating and maintaining a wireless communications monopole tower
and other improvements. All of the foregoing are set forth in the Lease.

The Lease is for a term of five (5) years and will commence on the date as set forth in the Lease (the
“Commencement Date”). Tenant shall have the right to extend this Lease for four (4) additional and successive
five -year terms.

IN WITNESS WHEREOF, the parties hereto have respectively executed this memorandum effective as of
the date of the last party to sign.

TOWN OF CUTLER BAY, through its Town Council

By:

Printed Name:

Title:

Date:

WITNESS: . WITNESS:
By: By:

Printed Name: Printed Name:
Date: ' Date:

By:

(4

Printed Name: H l IM F ” |

Title:

Date: “ 5;’/;{//@ %

T-Mobile Market Approval

WITNESS: WITNESS: J
By: /\OCf/V\é’/u HM By: | Z%’t Z{w’?/k?v/
Printed Name: /DII W H&UJ Printed Name:L/ / 4’7/“/1 %VD‘\’/Z@

Date: 6" £-20(0 Date: O“7.(%.10
Memorandum of Lease with Option - Page 1

Site Number 6MD1411C

Site Name: CUTLER RIDGE PARK

Market: MIAMI




[Notary block for Town of Cutler Bay]

STATE OF )
) ss.
COUNTY OF )
This instrument was acknowledged before me on by
, [title] of and on behalf of the Town of Cutler Bay, a

Florida municipal corporation on behalf of said Town of Cutler Bay.
Personally Known OR Produced Identification
Type of Identification Produced

Dated:

Notary Public
Print Name
My commission expires

(Use this space for notary stamp/seal)

[Notary block for T-Mobile South, LLC}]

STATE OF Tmu )
. ) ss.
county oF _ (ollin )

I certify that I know or have satisfactory evidence that Bentley C. Alexander is the person who appeared before me,
and said person acknowledged that he signed this instrument, on oath stated that he was authorized to execute the instrument

and acknowledged it as the Ve ?MIO\QJT ot Eng Acerng & Oponhint of T-Mobile South LLC, a Delaware limited
liability company, to be the free and voluntary act of such parti for the uses and purposes mentioned in the instrument.

Personally Known OR Produced Identification
Type of Identification Produced

Dated: 5// K/'IO

Notary Public —

Print Name Ja PWL L‘dr
i . =i My commission expire vl
"1‘ JARED THOMAS LEDET Y COMIISSIOn EXpIes /el

£ g Notary Public, State of Texas |

%4 ’ § My Commission Expires
“ November 12, 2011

3 s
SPENS
Vitsppa

(Use this space for notary stamp/seal)

Memorandum of Lease with Option - Page 2
Site Number 6MD1411C
Site Name: CUTLER RIDGE PARK
Market: MIAMI



Memorandum of Lease Exhibit A
Legal Description

The Property is legally described as follows:

The W 4/5th of the W1/2 of the NW1l/4 of the NW1l/4 of NE1/4
of Section 8.

Memorandum of Lease with Option - Page 3
Site Number 6MD1411C
Site Name: CUTLER RIDGE PARK
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ORDINANCE NO. 10-

AN ORDINANCE OF THE MAYOR AND TOWN COUNCIL
OF THE TOWN OF CUTLER BAY, FLORIDA, CREATING
GENERAL REGULATIONS AND PROCEDURES
RELATING TO TOWN ADVISORY BOARDS; PROVIDING
THAT THESE GENERAL REGULATIONS AND
PROCEDURES SHALL APPLY TO ALL EXISTING
BOARDS AS WELL AS THOSE BOARDS ESTABLISHED
IN THE FUTURE; AND PROVIDING FOR AN EFFECTIVE
DATE.

WHEREAS, Section 3.9 of the Town Charter provides that the Town Council may
establish Town advisory boards or committees (“boards’) as well as procedures and regulations
governing such boards; and

WHEREAS, athough the Town Council has established several boards, the Town
Council has yet to establish general regulations and procedures governing the operation and
selection of such boards; and

WHEREAS, the Town Council desiresto create certain general regulations governing all
existing boards as well as those boards established subsequent to the adoption of this Ordinance;
and

WHEREAS, the Town Council finds that this Ordinance is in the best interest and
welfare of the residents of the Town.

NOW, THEREFORE, BE IT ORDAINED BY THE MAYOR AND TOWN
COUNCIL OF THE TOWN OF CUTLER BAY AS FOLLOWS:

Section 1. Findings. The foregoing “Whereas’ clauses are hereby ratified and
incorporated as the legidative intent of this Ordinance.

Section 2. Creation of Town Advisory Board Ordinance. The Town Council of the
Town of Cutler Bay hereby creates the Town Advisory Board Ordinance as follows":

(@) Establishment of Boards. Pursuant to Section 3.9 of the Town Charter, the Town
Council shall establish such advisory boards, committees, task forces, and bodies (the "boards")
as it may deem advisable. All boards so established shall report their findings to the Town
Council. Unless otherwise provided by law, all boards shall serve at the pleasure of the Town
Council. Appointees may be removed from his or her appointive position upon: (i) the written
notice of the Town Council member that sponsored the appointee; or (ii) by subsequent motion

! Coding: underlined words are additions to existing text, struek-threugh words are deletions from existing text,
shaded text reflects changes made from First Reading.




of any member of the Town Council and upon vote of removal by a supermajority of the
members of the Town Council.

(b) Appointment to Boards. The Town Council shall determine how many board
members shall serve on aboard. If aboard has at least five board members, each Town Council
member shall have the right to appoint an individual to the board. If a board has more or less
than five members, the Town Council shall determine the method in which the board members
will be selected. No Council member shall hold any appointive office on any board. However,
Town Council members may serve as an ex officio, non-voting member or council liaison to the
board if approved by the Town Council. No citizen may serve on more than two boards
simultaneously. The Town Council shall determine the term of the board members serving on a
board. However, in no case may the term of a Town Council member’s board appointee extend
beyond the Town Council member’s term of office. Upon newly elected or reelected Town
Council member(s) taking office, he or she shall have the right to appoint board members to all
seats vacated by the expiration of the previous Town Council member’sterm.

(c) Board Terms. When establishing a board, the Town Council shall establish a
definitive term and goal for the board. The board shall be automatically dissolved upon the
expiration of the term or upon delivery of the board's fina report to the Town Council,
whichever occursfirst. Inits sole discretion the Town Council may extend the term of the board.

(d) Board Qualifications. The Town Manager shall provide relevant background
information related to prospective board appointees. This information shall be provided prior to
the meeting in which appointment of the prospective board appointees are being considered. The
background information may include, but are not limited to, a resume, alist of qualifications, a
statement by the prospective appointee and/or any other relevant information. Furthermore, all
prospective appointees shall make themselves available to the Town Council for the meeting in
which their appointments are being considered.

(e) Board Reports. Unless otherwise provided by the Town Council, board reports
which are presented to the Council shall include the following components:

(1) Name. The name of the board making the report, alisting of officers, an attendance
table including members and any other person(s) who attended the meetings, all agendas,
minutes, staff reports, and any other documents that were reviewed by the board. This
information may be complied in a separate document.

(2) Methodology. The report shall include a description of the way in which the board
undertook its charge.

(3) Facts found. The report shal include the facts uncovered or information obtained.

(4) Recommendations. The report shall include the recommendations of the board,
preferably in aform suitable for framing of a motion for the Town Council to consider.



(5) Signatures. All members of the board who concur with the report must sign the
report. The chair may sign the report only if a mgority of the members of the board
approve the report and authorize the Chairman to sign. Those members who do not
concur with the report shall be listed as dissenting members. The dissenting members
may submit their own report(s) in the same format as presented above.

(f) Notice of Meetings and Agendas. At least 48 hours notice shall be given to the
public and board members of board meetings. The public shall be notified of board meetings by
a posting at Town Hall by the Town Clerk. The Town Council, Town Attorney, and the Town
Manager shall be provided notice of the meeting by email from the Town Clerk. The public
notice shall advise of the potential for attendance of one or more Town Council members at the
meeting of the board. The Town Clerk shall notify board members of board meetings by
telephone or mail or fax or email or hand delivery. A written agenda shall be prepared and
distributed by the Town Clerk for each board meeting. Special board meetings may be called by
the Chairman or by a magjority of the board members. All board proceedings shall comply with
F.S. 8 286.011(the “Sunshine Law™). Written minutes shall be promptly prepared and kept of all
board meetings and shall be submitted to the Town Clerk who shall be responsible for the
preservation of such minutes.

(g) Board Absences. Unless otherwise provided by the Town Council, members of
boards who are absent from three regularly scheduled meetings of the board in any one calendar
year shall be automatically removed from the board. Each board shall determine which meetings
are considered as the "regularly scheduled meetings'. Board members who are removed through
this process may be reappointed by the Town Council.

(n) Board Discipline. A board has no power to discipline its members for improper
conduct related to its proceedings. Any such incident of misconduct shall be reported to the
Town Manager. This shall not diminish the authority of the board Chairman to maintain order at
meetings.

(1) Quorum. Unless otherwise provided by the Town Council, a mgjority of the board
members shall constitute a quorum. No business shall be conducted unless a quorum is present,
other than by a committee of the whole process which may be invoked when a quorum fails to
attend a regular meeting. Any vote by the committee of the whole shall be preliminary and non-
binding and shall be subject to subsequent ratification by a quorum of the board at a duly held
meeting.

() Board Rules of Procedure. A board may adopt rules of procedure governing its
conduct which do not conflict with either the fundamental parliamentary procedures of Roberts
Rules of Order or with this section. Each board shall appoint a Chairperson, Vice Chairperson
and Secretary who may engage in discussions, make motions and vote on items before the board
in the same manner as other board members. This section shall prevail over any conflicting
provision of Roberts Rules of Order.

(k) Applicability. The provisions of this Ordinance shall apply to all existing boards as
well as al boards established subsequent to the adoption of this Ordinance.



Section 3. Severability. [If any section, clause, sentence, or phrase of this Ordinance
isfor any reason held invalid or unconstitutional by a court of competent jurisdiction, the holding
shall not affect the validity of the remaining portions of this Ordinance.

Section 4.  Conflict. All Sections or parts of Sections of the Code of Ordinances, all
ordinances or parts of ordinances, and all Resolutions, or parts of Resolutions, in conflict with
this Ordinance are repealed to the extent of such conflict.

Section 5.  Inclusion in the Code. It isthe intention of the Town Council, and it is
hereby ordained that the provisions of this Ordinance shall become and be made a part of the
Code of the Town of Cutler Bay; that the sections of this Ordinance may be re-numbered or re-
lettered to accomplish such intentions; and that the word "Ordinance” shall be changed to
"Section" or other appropriate word.

Section 6. Effective Date. This Ordinance shall be effective immediately upon
adoption on second reading.

PASSED on first reading this 26" day of May, 2010.

PASSED AND ADOPTED on second reading this day of , 2010.

PAUL S. VROOMAN
Mayor
Attest:

ERIKA GONZALEZ SANTAMARIA, CMC
Town Clerk

APPROVED ASTO FORM AND
LEGAL SUFFICIENCY FOR THE
SOLE USE OF THE TOWN OF CUTLER BAY::

WEISS SEROTA HELFMAN
PASTORIZA COLE & BONISKE, P.L.
Town Attorney

Moved By:
Seconded By:



FINAL VOTE AT ADOPTION:
Mayor Paul S. Vrooman

Vice Mayor Edward P. MacDougall
Councilmember Peggy R. Bell
Councilmember Timothy J. Meerbott

Councilmember Ernest N. Sochin
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ORDINANCE NO. 10-____

AN ORDINANCE OF THE MAYOR AND TOWN COUNCIL
OF THE TOWN OF CUTLER BAY, FLORIDA,
REPEALING THE EXISTING CHAPTER 8B
“EMERGENCY MANAGEMENT”; CREATING A NEW
CHAPTER 8B ENTITLED “EMERGENCY
MANAGEMENT” RELATING TO THE CREATION OF
POLICIES AND PROCEDURES IN THE CASE OF TOWN
EMERGENCIES; PROVIDING FOR SEVERABILITY;
PROVIDING FOR INCLUSION IN THE CODE;
PROVIDING FOR AN EFFECTIVE DATE.

WHEREAS, Hurricane Andrew devastated this community seventeen years ago and the
dangerous conditions posed by the storm both during and afterwards gravely threatened the
health and safety of those in our community; and

WHEREAS, Hurricane Frances, Hurricane Charley, and Hurricane lvan all came ashore
in other parts of Florida within the past several years, destroying communities and severely
inhibiting their ability to function afterwards; and

WHEREAS, most recently Hurricane Wilma struck Miami-Dade County with surprising
force just three years ago, disrupting the orderly conduct of government and society at-large; and

WHEREAS, the Town may face future emergencies due to tropical storms, hurricanes,
or other weather related events; and

WHEREAS, the Town may face other emergencies due to civil unrest, strike, national
disaster, terrorism, or other events affecting the health, welfare and property of the Town, its
residents and businesses; and

WHEREAS, upon incorporation the Town adopted the emergency procedures of Miami-
Dade County, Florida, established under Chapter 8B, as the Town’s process for dealing with
emergency situations; and

WHEREAS, the Mayor and Town Council of the Town of Cutler Bay seek to create a
new Chapter 8B of the Town'’s code of ordinances creating a policy and a process for emergency
management in preparation for potential public emergency situations that affect life, health,
property or the public peace, which policy and process is tailored to meet the specific needs of
the Town; and

WHEREAS, the Town Charter, at Article 1V, Section 4.4, entitled “Emergency
Ordinances’ entitles the Council to adopt emergency ordinances, other than ordinances that
would provide for the levy of taxes, grant, renew or extend any municipal franchise; set service
or user charges for any municipal services, or authorize the borrowing of money except as
provided under the charter; and



WHEREAS, the Town finds that this Ordinance will promote the health, safety and
welfare of the Town.

NOW, THEREFORE, BE IT ORDAINED BY THE MAYOR AND TOWN
COUNCIL OF THE TOWN OF CUTLER BAY AS FOLLOWS:

Section 1. Findings. The foregoing “Whereas’ clauses are hereby ratified and
incorporated as the legislative intent of this Ordinance.

Section 2. Amendment to Chapter 8B of the Town Code. The Town Council of
the Town of Cutler Bay hereby repeals Chapter 8B “Emergency Management” of the Town
Code of Ordinancesin its entirety and instead substitutes as follows:

8B-1.1 Definitions.

For the purposes of this chapter, the following definitions shall be effective:

Average retail price shall mean the price at retail for merchandise, goods or services at
which similar merchandise, goods or services were being sold immediately preceding a
declaration of public emergency.

Emergency shall mean a condition which threatens or adversely affects the public health,
safety, property, public peace, general welfare or security and which is or threatens to be
beyond the control of those public and private agencies normally responsible for the
management of such a condition, resulting from an act of imminent threatened act of war,
riot, terrorism, mob or other acts of violence, from conflagration, explosion, hazardous
materials incident or release, from a weather event such as a flood, hurricane or tornado,
from a disruption in utility systems, or from any other cause, reason, condition or
circumstance.

Town Manager shall mean the Town Manager designated in accordance with Section 3.1
of the Town Charter or the acting Town Manager designated in accordance with section
3.4 of the Town Charter, and who has the powers delineated in section 3.3 and 3.4 of the
Town charter.

8B-1.2 Applicability of provisions.

All officers, employees, contractors, vendors, boards, commissions, authorities and other
agencies of the Town are subject to the provisions of this chapter.

8B-1.3 Emergency management structure.
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(a) The Town Manager shal perform the function of director of emergency
management and shall implement, manage and report on all actions authorized and taken
under the provisions of this chapter.

(b) The Town Manager or the Town Manager's designee shall plan for the
coordination of those actions necessary for the creation and maintenance of an effective
emergency response capability to prepare for and manage emergency conditions.

8B-1.4 Powers, duties and responsibilities.

The Town Manager, when acting as the director of emergency management, shall have
the following powers, duties and responsibilities:

(1) To declare a state of emergency pursuant to section 8B-1.5 and to promptly file
with the Town Council a certificate showing such emergency and the necessity for such
action.

(2) To direct the creation, revision and the exercise of emergency response plans
consistent with state and county emergency plans for the mitigation of, preparation for,
response to, and recovery from emergencies, and to exercise al powers permitted by
chapter 252, Florida Statutes.

(3) To recommend a budget to the Town Council from the creation and maintenance
of an emergency response capability as provided in this chapter.

(4) To issue emergency regulations necessary for the protection of life and property,
establishment of public order, and control of adverse conditions affecting public welfare
resulting from an emergency.

(5) To plan for and develop an emergency operations control center to include
equipment, manning and operational procedures necessary to the management and
control of emergency conditions, as well as procurement of necessary goods and services.

(6) To develop and manage the Town's emergency awareness public information
program.

(7) To apply for public assistance or other disaster relief funding.

(8) To coordinate emergency management efforts with his’her counterparts in
municipalities across county, Miami-Dade County, State of Florida and nation.

(9) To award contracts and expend necessary Town funds for emergency relief and
provide for the Town Council an itemized account of all expenditures. Further, this
ordinance shall constitute Town Council consent and approva of the Town Manager's
contractual and purchasing authority hereunder as required pursuant to Section 3.10 of




the Town Charter. The Town Council may, by resolution, establish procedures which
apply to this paragraph (9).

8B-1.5 Declaration of a state of emergency.

(a) The Town Manager shall have the sole authority to declare a state of emergency
hereunder.

(b) Any declaration of a state of emergency and all emergency regulations activated
under the provisions of this article and any emergency expenditures made hereunder
pursuant to subsection 8B-1.4(9) shall be confirmed by the Town Council by resolution
no later than at the next regular meeting, unless the nature of the emergency renders a
meeting of the Town Council impossible. Confirmation of the emergency declaration
shall disclose the reasons for actions proposed and taken to manage the emergency, and
other pertinent data relating to the emergency requiring the declaration.

(c) Emergency ordinances, which may be enacted after the fact, authorized under
Section 4.4 of the Town Charter and by this chapter may include, but are not limited to,
the following subjects:

(1) Evacuation:

(2) Curfews, declaration of areas off limits;

(3) Suspension or regulation of the sale of, or offer to sell, with or
without consideration, alcoholic beverages, ammunition, firearms, explosives, or
combustibles;

(4) Prohibiting the sale of merchandise, goods or services at more than

the average retail price;

(5) Water use restrictions;
(6) Suspension of local building regul ations;
(7) Regulating the use of and rationing of fuedl, ice, bottled water, and

other essentials;

(8) Emergency appropriations procedures in compliance with section
4.4(5) of the Town charter.

(d) A declaration of a state of emergency shall activate the emergency plans
applicable to the Town. A declaration of a state of emergency shall automatically invoke
the emergency measures of section 870.044, Florida Statutes, if the emergency relates to
overt acts of violence or the imminent threat of such violence.




(e) A dtate of emergency, when declared, shall continue in effect from day-to-day
until declared to be terminated by the Town Manager or Town Council in accordance
with section 8B-16.

(f) Upon the declaration of a state of emergency, the Town Manager shal post a
written notice of such declaration upon the main bulletin board in Town hall, and shall, as
promptly as practicable, file with the Town clerk a notice of a declared state of
emergency, or emergency measure declared or ordered and promulgated by virtue of
Florida Statutes. The Town Manager shall notify the local media if practicable and shall
post the notice on the Town’ s website as soon as practicable.

(q) The Town Manager may issue orders pursuant to this article and may eect to
adopt orders issued by County or State emergency management agencies.

8B-1.6 Termination of a state of emergency.

A state of emergency shall be terminated by a vote of the Town Council if practicable or
upon the certification of the Town Manager that the conditions leading to or causing the
emergency no longer exist and the Town’s agencies and departments are able to manage
the situation without extraordinary assistance; provided, however, Section 4.4(4) of the
Town charter is adhered to, which provision requires automatic repeal of the declaration
and associated emergency ordinances by the 91% day from enactment; provided,
additionally, that a state of emergency established under sections 870.041 — 870.048,
Florida Statutes, shall terminate at the end of a period of 72 consecutive hours after the
declaration of the emergency, unless, prior to the end of the 72-hour period, the Town
manger or the Town Council has terminated such state of emergency. Any extension of
the 72-hour time by the Town Manager must be confirmed by the Town Council by
resolution at the next regular meeting, unless the nature of the emergency renders a
meeting of the Town Council impossible. Notice of termination of the emergency
declaration shall be made to the public by the Town Manager by the same means as the
notice of the declaration of the state of emergency, as provided under 8B-1.5.

8B-1.7 Police emergencies.

(a) An emergency may be declared because of civil unrest, terrorist act or other
imminent threat to public peace or order when the chief of police, or if unavailable, the
next highest ranking officer in the Town police department chain of command certifies to
the Town Manager that an emergency condition arising from hostile actions of others,
amed or unarmed, or other imminent threat to public peace or order, reguires
extraordinary measures of control, including, but not limited to curfew; blockage;
proscription of the sale of firearms, other weapons or alcoholic beverages, explosives and
combustibles; evacuation; and other similar actions. The Town Manager may issue a
declaration of a state of emergency in accordance with this section 8B-1.5.

(b The declaration of a state of emergency because of civil unrest, terrorism or other
imminent threat to public peace, health, welfare, and property or order, shall authorize the




issuance of emergency ordinances, as may be required and may, if applicable, require
automatic _emergency measures pursuant to section 870.044, Florida Statutes. In
addition, additional discretionary emergency measures pursuant to section 870.045,
Florida Statues, may be issued.

(c) A state of emergency may be declared because of fire and hazardous materias
emergencies, utility emergencies, and weather emergencies when the chief of police,
public works director, or designee, certifies to the Town Manager that an emergency
condition exists.

8B-1.8 Fire and hazardous materials emergencies.

(a) An emergency may be declared because of fire or a hazardous materials incident
emergency when the Miami-Dade County fire chief, or designee, certifies to the Town
Manager that an actual or potential condition arising from fire, explosion, chemical spill
or _release, building collapse, or plane, train or other vehicle accident, requires
extraordinary measures for control, including, but not limited to caling out of off-duty
personnel; assistance by outside agencies; evacuation; and other similar actions. The
Town Manager may issue a declaration of a state of emergency in accordance with
section 8B-1.5.

(b) The declaration of public emergency because of fire and hazardous material
emergency shall authorize the issuance of emergency resolutions and other appropriate
resolutions, as may be reguired.

8B-1.9 Utility emergencies.

@ An emergency may be declared because of utility conditions when the public
works director, or designee, or the authorized representative of the relevant utility
certifies to the Town Manager the following:

Q) A condition exists or is imminent that endangers the safety, potability,
quantity, availability, collection, conveyance, transmission, distribution,
treatment, or storage of water or waste through or within the Town; or

2 A condition exists or is imminent that endangers the safety, quality,
quantity, availability, transmission, distribution, or storage of gas or electricity
through or within the Town; or

3 Extraordinary actions to control and correct the situation are required,
including but not limited to emergency purchase; caling out of off-duty
personnel; assistance by outside agencies; and other similar actions.

(b) (b) The declaration of a state of emergency because of utility conditions shall
authorize the issuance of emergency resolutions or orders, and other appropriate
resolutions or orders, as may be reguired.




8B-1.10 Weather emergencies.

(a An emergency may be declared because of weather conditions when the National
Weather Service or a state, county or local emergency management agency informs the
Town or the public that emergency conditions resulting from meteorological conditions
are present or imminent. Meteorological conditions covered by this section shall include,
but are not limited to hurricanes, floods, tornados, or other severe weather conditions and
the results therefrom. The Town Manager may issue a declaration of a state of
emergency in accordance with section 8B-1.5.

(b) The declaration of a public emergency because of weather conditions shall
authorize the issuance of emergency resolutions and other appropriate resol utions, as may

be required.

8B-1.11 Suspension of local building requlations.

The Town Manager may authorize a suspension of local building regulations during and
following a declared state of emergency when the building officia certifies to the Town
Manager that such action is necessary for the expeditious restoration of property damaged
by an emergency event. Suspension of building regulations may be applied on a case-by-
case basis as required to remedy specific conditions and to facilitate the provision of
emergency housing to disaster victims. The building official shall specify the provisions
of the building code to be suspended and the reasons therefore, when certifying the
necessity of such suspension to the Town Manager.

8B-1.12 Certification of emergency conditions.

A certification of emergency conditions to the Town Manager may be verbal, but each
verbal certification shall be confirmed in writing within 24 hours following an emergency
declaration.

8B-1.13 Penalty.

Any person, firm or corporation who violates any provision of this article or orders issued
hereunder, for which another penalty is not specificaly provided herein or required by
law shall, upon conviction, be subject to such fine or imprisonment or both as provided
by section 1-5 of the Town Code of Ordinances. Each day that a violation shall continue
to exist shall constitute a separate offense.

Section 3.  Severability. If any section, clause, sentence, or phrase of this
Ordinance is for any reason held invalid or unconstitutional by a court of competent jurisdiction,
the holding shall not affect the validity of the remaining portions of this Ordinance.




Section 4. Conflict. All sections or parts of sections of the Code of Ordinances, all
ordinances or parts of ordinances, and all Resolutions, or parts of Resolutions, in conflict with
this Ordinance are repealed to the extent of such conflict.

Section 5. Effective Date. This Ordinance shall be effective immediately upon
adoption on second reading.

PASSED on first reading this 26" day of May, 2010.

PASSED AND ADOPTED on second reading this day of , 2010.

PAUL S. VROOMAN
Mayor
Attest:

ERIKA GONZALEZ SANTAMARIA, CMC
Town Clerk

APPROVED ASTO FORM AND
LEGAL SUFFICIENCY FOR THE
SOLE USE OF THE TOWN OF CUTLER BAY::

WEISS SEROTA HELFMAN
PASTORIZA COLE & BONISKE, P.L.
Town Attorney

Moved By:
Seconded By:

FINAL VOTE AT ADOPTION:
Mayor Paul S. Vrooman

Vice Mayor Edward P. MacDougall
Councilmember Peggy R. Bell
Councilmember Timothy J. Meerbott

Councilmember Ernest N. Sochin
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